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ORDERS

VID 1228 of 2017

BETWEEN: FRIENDS OF LEADBEATER & POSSUM INC
Applicant

AND: VICFORESTS
Respondent

JUDGE: MORTIMER J

DATE OF ORDER: 27 MAY 2020

THE COURT ORDERS THAT:

1. On or before $m on10 June 2020the parties file any agreed proposed minutes of
orders, including the proposédor m of decl aratory relief, r
for judgment.

2. In the absence of agreement, on or befgpendn 17 June 2020the partiegachfile
proposed minutes of orders, including the proposed form of declaratory relief, reflecting
theCourtds reasons for judgment ,h pagesipet her

support of the proposed minutes of orders.

Note: Entry of orders is dealt with in Rule 39.32 of thederal Court Rules 2011
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MORTIMER J :

INTRODUCTION AND SUM MARY

This proceeding concerns forestry operatiorg6 specifiedhativeforest coupes the Central

Highlands region of Victoriand the effect ofthose forestry operatioren two nativefauna
species, the Greater G| Bahaare listedab thtediemed kpeced b e a t
under theEnvironment Protection and Biodiversity Conservation Act (@38). The Greater

Gl ider i s rarsdlahdetiiglse albelat er 6 s Possum i s I
endangeredl Some of the 66 coupes have already been logged, and some have not. Thus, the

proceeding concerns both past and proposed forestry operations.

The case has been brought by Friendcefadbeat er 6s Possum | nc, an
against VicForests, a Victorian statutory agewbtyse purposis themanagement and sale of

timber resources in Victorian State forests on a commercial Basisative forest in question

is included witln the region covered by th@éentral Highlands Regional Forest Agreement

(CH RFA), an intergovernmental agreement between the Commonwealth and the State of
Victoria. The term fAcoupeo is a f or es tforgstintwhichm, ref

logging occurs.

Theproceeding raises complex issues of law and fact about the operatiore®BkeActon

Vi c For e st dodestry oppratignm eéhdse 66coupes It has already been the subject

of two published decisionghe first of which inparticular establishes the framework for the

issues to be determined inthesereasses=r i ends of Leadbeaterds Po
[2018] FCA 178; 260 FCR andFr i ends of Leadbeat er 6s3) Possu
[2018] FCA 652; 231 LGERA 75I shall refer to thoséwo judgmentsas thefiSeparate

Question reasosand thefilnjunction reasors r e s p.é aldoipwbkshey reasons for
judgment determining the form of answer to the separate question and addressing other matters
relating to an amended statement of claim filed by the applicaatrin ends of Leadhb
Possum Inc v VicForests (N [2018] FCA 532 | will refer tothat judgmenta s  Rdlief i
reason@ It will be necessary to refer to aspects of thbseesets of reasons in this judgment,

but it shouldbe taken thial havegenerallyadopted the reasoning | set authose decisions

this judgment In particular, my reasoningbout the legislative scheme of the EPBC Act, and

the way forestry operations @& c t i on s 0 airrtieat Adt,dsesét but i theéSelparate
Questionreasonsat[123}[135], [170], [195(a)], [197198] and [223][226]. The core

provisions of the EPBC Act are also set out in those reag(64]-[76].
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Further, my reasoning on how the exemption conferresid@j1) might be lost can be found
at[193}[272] of the Separate Questioreasons. While those findingmay need to be
developed somewhadnd applied to the evidence, the basic approach | have taken is set out in

those passages.

These presentreasons reflect h e C canfortables persuasion, on the balance of
probabilities,that theapplicanthas made out itpleaded case. That pleaded case centres on
allegations about thadverse impacts othe Greater Glideras a specieandL e adbeat er 0
Possunas aspeciesromV i ¢ F o past and gr@posddrestry operations the66impugned

coupesT h e ap p | ded easetdivides thel 6@ impugned coupes into a number of subsets,
depending on whether they have been logged or are proposed to be logged, and depending on
which coupes provide habithdr, and are used or occupied, eyachof the two species. Thus,

theser easons r ef e€o utpoéseedtbyd iled pgved tChapé@sSohédak
[152] bel ow); the€odnpamiileadg gGld dleaa d b@autpeers®s alhals
theh Schedul ed Leadbebat(esbfbslofPossum coupes

In summarythe principal findings of the Court aas follows:

@) I have accepted VicForests6 submission t
submissionss wider thants pleadd caseAccordingly, the Court confined itself to the

applicantds pleaded case.

(b) In undertaking forestry operations ihe LoggedGlider Coupes, Forestsdid not
apply theprecautionary principléo the conservation of biodiversity values in those
coupes,as it was required to do kgt 2.22.2 of the Code of Practice for Timber
Production 2Q4. Specifically on theapplicané s ¢ &FRomessk didvnot apply the
precautionary principleo the conservation of th@reater Gliders a threatened species
present in, and usinthe forest in those coupésccordingly, in relation to the forestry
operations undertaken MicForestsn the LoggedGlider Coupes, its conduct was not
covered by the exemption §88(1) of the EPBC Act.

(© Where made out, the miscellaneous breaches of the Code alleged by the applicant result
in the loss of the exemption undeB&(1) in respect of forestry operations undertaken

in the coupes in which the breaches occurred.

(d) In undertaking forestry operationsthe Scheduled CoupegicForestss not likely to
apply theprecautionary principléo the conservation of biodiversitsalues in those
coupes, as is required to do byl 2.22.2 of the Code. Specifically, on thpplicanb s
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caseVicForestds not likely toapply theprecautionary principlé the conservation of
the Greater Glideras a threatened species present in, and ,uiegforest in those
coupes. Accordingly, in relation #nyforestry operationproposed to bendertaken
by VicForestsin the ScheduledCoupes, its conducatill not be covered by the
exemption irs 38(1) of the EPBC Act.

(e) The result of the Courtdés findings on (b)

coupes are subject to th&&(1) exemption.

() Thefindingsin (b) to (d) donot result in only a qualified loss of th&8(1) exemption,

restricted to the impact of the forestry operations on the Greater Glider.

(9) For the purposes of18 of the EPBC Act, each forestry operation in eatcthe 66
impugned coupes an a&tion; each series of forestry operations in each coupe group
(see 159 and [L62 below) is an actionithe forestry operations undertaken in the
Logged Coupes are, collectively, an actitime forestry operations proposed to be
undertaken in the Scheduled Cespare, collectively, an actipmnd the forestry

operations in all othe 66 coupes are, collectively, an action

(h) In relation to each of the actiondentifiedin (g), Vi c For est sdé6 conduct
operations is likely to have hadr is likely to havea significant impact on the Greater
Glider as a speciemdortheLe adbeat er 6 s Possumsda&hasa spec
been contravenednd/or is engaged, depending on whether the action has been
undertaken, or is proposed to be undertaken.

) The evidence provides sufficient certainty for the findinggjrand ) to be made, on
the balance of probabilities. It will be a matter for further argument if, and how, those
findings can and should be translated into injunctive relieéspect of the Scheduled

Coupes

()] The consequence of these findings is tleaiaratory reéf should be granted. The form
of that declaratory relief will be determined after the parties have had an opportunity to
consider t he Gawattenpedtoagee srihafam & dedaratory
relief or have madesubmissions about the apprigpe form.

(K) In relation tothe Logged Coupefhatis, the Logged GlideCoupes and the other
Logged Coupesyelief of the kind set out is4753) of the EPBC Act may also be
avail abl e, subject to the Court dmé¢hari ng

findings the Court has made.
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It is appropriate to maki®ur general observations at the start of these reasons.

First, what the evidence in this proceeding has demonstrated is that the protection and
conservation of biodiversity valuésn this case relevantly the two listed threatened species in
issueT is essentially a practical matteAlthough policies and planning are important
precursors and elements protection anctonservationwhat happens on the ground in the
native forest with supports and encompasses those values is how protection and conservation
are achieved. Relevantly to the issues in this proceeding (rather than the wider biodiversity
values protected by other aspects of the EPBC Anterstanding aative forest as living,
changingfinely balancednd often vulnerablecosystemand understandinipe way in which

all flora and faunapeciesn fact (rather than theory)se and depend on thativeforest are

what best informs protection amdnservatiorof, andthe avoidance of adverse impacts on
thosespeciesThe evidence demonstrates the need for this approach is acute when dealing with

listed threatened species.

Second,it was a repeated theme WicForest® s u b mihathdapplicanbs case anc
argumerd invite the Court to intrude into spheres of decisiaking whichareproperlyseen

as reposed in the legislature or the execukee exampleVicForestscontendeddt[12] of its

closing written submissiohsheapplicand s ¢ a s e essemtially ae oftfactuial questions

about the threat posed by the impact of fore
P o s s atre@me general leyebut that it primarily concerned legal questiorabout the
constructiorof theCode and thEPBC Acti as app !l i ed tloothéravardsuhatl mat t
the Court was not examining what were the appropriate protections, at a policy level, for each

of the specigsut what the specified protections were, and whether they had been observed by
VicForests Another example iat[230] of its closingwritten submissionswhere VicForests
contendedthe Victorian legislature and the executivithave struck a balaecbetween
conservation measuresd those that relate to the commercial use and expboitafiforest

resources in Staferest® , and t hat wher e t hodemadabeutteat ival u
balance t hose jJjudgments were the Aprovince of t
j udi cTihaer y®o.ur t 6 s ViaFardstssubthiteela x n®n d t o At he subs:
courtdés view of a more reasonabl e balance f
ex ecut i vsebmissionsleremimarily made in the context of the approadkForests

contended should be taken to théigddion imposed byl 2.2.2.2 of the Code.
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10 It is not unusual foa respondent in the position \dicForeststo makesubmissionghat seek
to confi ne tabmarro@yas mpdssibe, especially in a public interease
involving contested issues fact as well as law, and with significant consequences for
respondent in thperformanceof its functions and dutied.ikewise, it is not unusual for an
applicant in a public interestase toencourage the Court to take an expansive view of what

maters need to be determined

11 The Court 6s f un ontthie evidencaghetheothegmidarhasprover, on the
facts and on the law as applied to those fatstgllegations again$ticForestsn respect of its
forestry operations1 the LoggedCoupesandthe ScheduledCoupes. Contrary t¥icForest®
submissions, there is a significant factual aspettigapplicand allegations, which as a trial
court the Courtmust decidelt necessarily involveexaminingthe competing eviderec
(including expert opinion evidence) about topics which are the product of patieles and
practices andfactualtopics of more general applicatidn.performing its taskthe Courtacts
on the evidence before it, taking account of the submission.firathis case, both the
evidence and argument adduced by both parties travelled well outside evidence about these 66
coupes as it needed towWhere the legal and statutory framework whitie Courtmust
consider, by reason of thpa r t | e s 0 esdnslpdesonatiens ef degrees lsassome
qualitativeor evaluativeelement, the determination of those matters is part of the exercise of

judicial power, and not outside it.

12 Third, and not unconnected to the second matter evidencerevealed that ViEorests is
required to operate undelemands and constraints which pose something of an inherent
contradiction. On the one hand, it is required to conduct forestry operatdismt or i ads na
forest rather tharonly in plantations Thatnative forests identified as an available timber
resource, indeedlprincipal available timber resourgeVictoria, for VicForestso performits
commerciaforestryfunction asconferred bystatute On theotherhand,VicForestss required
by law to conduct thoséorestry operationsin a way whichavoids and mitigatesadverse
impacts on a wideangeof biodiversityvalues a range that is muatider than listedhreatened
flora and faunaspecies but includes themAs | explainlater in these reasons and as both
VicForests and various reviewing bodies have recognigetisted threatened species which
are highly dependent on the vergtiveforest which is to be subject to forestry operations, and
for whom recovery out of the status of being a threatened specegpressed to ban
objective, the avoidance of adverse impacts in a real world sense {nathjast anaspiration)

inevitably involves compromising available commercial timber resources. Hence the conflict,
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which may explain (but natecessarilyustify) why the actual conduct of forestry operations

on the ground often cannot meet the conservation and pootettigations imposed by law.

Fourth, and no less importantly than the other general madiécounsel, their instruaig

solicitors and theiclientsinvested enormous amounts of time and resources in the conduct of

this proceeding and did so with commendable efficiency and cooperatahnding coping

with the Courtds management of this proceed
resources of the parties and the Court and no external proVigeiCourt is grateful to them

all.

THE HISTORY OF THE PROCEEDING

This proceeding was commenced by way of an originating application and statement of claim
filed on 13 November 201Dn 17 November 201 the Court made orders stating a separate
guestionfor hearing and determinatipwith the agreement of the partiégior to the hearing

of the separate question, the Court issued rulings regarding the filing of an agreed statement of
facts (on 1 December 2017) atige granting of leave to the State of Victoria and the
Commonwealth to intervene (on 29 November 20The Separate Question reasons were
delivered or2 March 2018.

On 20 April 2018, the Court deliverdide Reliefreasonswhich as | have already notestated

the answer to the separate question and addressters relating tthe amended statement of
claim filed by the applicant on 29 March 2018 (which amendments were generally summarised
in those reasoret [30]-[33]). The amended statement of claim removed all references86o cl

of the CH RFA, flowing from theSeparate Question reasprad instead put forward
arguments relying on breaches of the Cddee Courtconcludedhe operation of thEederal

Court Rule2011 (Cth) permitted the applicant to take this course

On 23 April 2018, the applicant filed an application for an iotartory injunction Previous
undertakings given byicForestsin relation to its timber harvesting operatiqgmending the
hearing and determation of the separate question had cdamen end when the Court made

its separate question orders on 20 April 2018. Hpenction reasnswere delivered on 10

May 2018.0n that datethe Court orderedhat until the hearing and determination of the
proceeding or further ordeY,icForests whether by itself, its servants, agents, contractors or
howsoever otherwise, be restrained from conducting forestry operations, felling, removing or
damaging any trees or other substantial vegetation or widening the existing roaddrtaim

specified coupes.
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At the hearing of the injunction application, the proceeding was listed for trial commencing on

25 February 2019n 11 February 201%ursuant to leave granted by the Court on 7 February

2019, VicForestsfiled an affidavit of Mr William Edward R u | whi ch addr es s

devel opments concerning VicFor atbta)}.Atasasd vi cul

managemerttearingon 14 February 201%othpartiessubmittedhat as a result of the matters

containedn Mr Paub saffidavit, the trial dates should be vacated and the melisted for

trial at a later date which couitcommodat¢he developmentso whichMrPaub s af f i dav i

adverted

On 18 February 2019, the Court ordered, amongst other matters, that the trial be relisted to
commence on 3 June 2019, and that the parties file proposed orders concerning the conduct of
a j oint exp edprepadation of ajbird nepoithe @uramade further timetabling
orders following a case management hearing on 25 February R@l@ding orders for
discovery of specified categories of document¥igyorestsand the referral of other requests

for discovery made by the applicant thudicial Registrar Ryan for mediation and
determinationJudicial Registrar Ryan conductednaediaton with the partieson 18 March

2019, following which he maderders for discovery of certain categories of documents and
referred any outstandirdiscoverydisputesback to the Court for hearing at a case management
hearing on 16 April 201%ollowing the filing of written submissions by the partibg dispute
concerning three remaining categories of discovery was deterinjntte Court in a ruling

dated 1™May 2019.

On 22 March 2019, the Courtade ordersyith the agreement of the pasjén relation to the

conductofg oi nt expertsdé c ooff pntepod €he eonferengewasp ar at

scheduled to take place on 3 May 20fE@ilitated bytwo Judicial Registra The parties were
orderedo file an agreed list of questiofw the expertéor separate proposed lists of questions)

by 15 April 2019 Following further discussion with the partiessatase managemengaring

on 16 April 2019, and in written corresponderitbeecame apparent that the conference would

be of little utility due to thedivergencée n t he parti esd proposals
conference. On 17 April 2019, the Counformedthe parties thattheoi nt exper t s o
and joint reporbrders would be vacatedn d t h e p awotld be ex@minedxgoossr t s
examined and rexaminedat trialin the usual way. Although the Court left open the possibility

of conducting a joine x p econfemerice after the commencement of the, iadl VicForests

again raised the possibility of a joint confece in its opening written submissions filed prior

to trial, itdid not eventuatel her e r emai ned no utility, i n t

r

e
C

h
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resources and expense being applied to suct
approaches to & proposed atference during case managemanid th& considerably

divergent approaches thow the experts should be asked to consider the complex factual issues

in the proceeding.

Amendments just before trial

Late in the afternoon of the Friday before the trial was scheduled to commence, the Court was
notified of some proposefiirther amendments to thapplicandé s c¢ | aamendmentd e

which were foreshadowest[1 7 2] and [ 174] of t éGneubmigspnisi cant (
narrowed the case to be fand addedn additional ground of reliet.heywere the subject of

consent fromVicForests The Court granted leave to the applicant to file and semhirc

further amended statement @diim and amended origating applicationThose documents

were filed on 3 June 2018s a result of those amendments the applicant:

(@) withdrew its allegations that forestry operations have had, are haviage likely to
have a significant 1 mpaceAdaRivertidygeddowa db e at
9.26 (Tarzan), Baw Baw logged coupe 9.32 (Rowels), Hermitage Creek scheduled
coupes 10.140.16 (Drum CircleFlute, San Diegpand the Torbreck River scheduled
coupes 10.18.0.20 (Skupani, Splinter and Bhebe); and

(b)  soughta declaréion of right pursuant te 21 of theFederal Court of Australia Act 1976
(Cth) that VicForestshas breached 18(2) of the EPBC Act by reason of its forestry
operations inthélL 0 g g e d L e RodshnECauped® andhasbreached 18(4) of
the EPBC Act by reason of its forestry operations infttegged Glider Coupésas

those terms are defined in ttérd further amended statementotdim).

The view

During the trial, the Court and the parties undertook an inspemtigiew of tencoupes in the

Central Highlands pursuant $&3 of theEvidence Act 1998Cth). Thecoupes inspected were
Castella Quarry, Goliath, Shrek, Guitar Solo, Flute, Kenya, The Eiger, Mont Blanc, Hairy Hyde
and Greendale, being a nok LoggedCoupesand Schedued Coupes Castella Quarry is not

one of the66 impugned coupes in the proceeding but was visited as an example of a coupe in
which VicForestsd new silvicultural systems
gratitude to the parties for facilitag that inspection and in particular to the VicForests staff

who assisted on the day.
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THE SPECIES IN ISSUE

While there was a&ignificant dispute between the parties about the effect¥iofForest®
forestry operations on theo species, there was alsdiapute between the parties about how
perilous the circumstances of t&eater Glideare,as a species. There appeared to be less
debate about the perils facing thee a d b e a t e.dndetatioRto thet species, the area of
debate in assessing the impacVaf ¢ F o impugrtediodestry operationwas about whether
the measures in place weedfective enough to avoid a conclusion of significant imzenct
whetherVicForestsadhered to tha.

Unsurprisingly, each of the parties relied on the opinions given by their respective experts as

t he basi s fadfinding labout B spaciess & explain later in these reasons, |
acceptand preferthe opinion evidence of thapplicand specigs expertsDr Smith and
ProfessoiWoinarski and where the evidence ®fi ¢ F o expests suéh aBr Davey or
ProfessoBaker conflicts with theapplicanbs speci es experts, I pr e
applicanb s s p e c i e sDr8mithamdPtofessoMbindrskigave detailed evidence in

their reports about each of tlker e at er Gl i der and.Inthremsofttkead b e a't
characteristics of the species and their hahisaime ofthe significant differences of opinion

between thepplicand specieexperts andr Daveywere their opinions about

(@) the estimates dbreater Glidepopulations and their rates of decline;
(b) how Greater Glides might use logged foresincluding retained habitat trees

(c) the effectiveness dhe GmprehensiveAdequate andRepresentativeGAR) reserve
system and existingnanagement prescriptions; and

(d)  the movement patterns tifeLe a d b e Rossemr 6 s

| rely onthe expert evidenc® some extent in setting out my generatlings about each of
the speciedioweverthe principal sources | have relied ugoe the Conseation Advices for
each species.

| have placed significant weight in nfgctfinding in this proceedingon the Conservation
Advices.| consider that in the context of a proceeding under the EPBC Act, it is appropriate to
do so.They are the mandatory and foundational documents describing each threatened species,
its characteristics and habitat, and the threats posed to it. A Conzerdalice must be
prepared for each listed threatened spesi266B(1). The Conservation Advice must include

a statement setting out the grounds on which the species is eligible to be included in the
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cakegory in which it is listedand the main factors &b are the cause of it being so eligible
s266B(2)(a)Rel evant | vy, it must also include fAinfo

done to stop the decline of, or support the recovery of, the ispesRa66B(2)(b]i).

This documentontains the formaecognition, for the purposes of the EPBC ,Axdtwhy the
listed threatened specikas beeletermined to need protectiandwhatmeasures need to be

taken to ensure its conservation and recovery.

The Conservation Advice for each species is issued by the Threatened Suéerdsic
Committee.The Threatened Speciecientific Committeeis established pursuant $&02 of

the EPBC Act and is referredtointhe Actak e A Sci ent i f thedefdibomoiii t t e e
ASci ent i fi csbZ3 Amongst otrerefunctions, it has the function of advising the
responsible Minister on the amendment and updating of the listeat¢ned species for which

s178 ands 179 of theEPBCAct provide s503p). It is an expert committe@hose members

are appointed by the responsible Minis&502.

The Greater Glider

TheConservation Advicéor theGreater Glides t at es t h a trheAction Panfbra s e d
Australian Mammals 205{Woinarski et al., @ 1 4 ®né of the authors of thptiblication is
ProfessoiVoinarski theapplicand ¢ e ad b e at e spgdces éxmes’. Sherfact that the
Scientific Committee is prepared, for the purposes of performing its functions under the EPBC
Act, to rely on a pultation of which ProfessoiVoinarskiis an authorconfirms to me that

C

C
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ProfessoiVo i n a roginkons@viereotherwise rational and having a scientific baass |

find theyare anddo, should be given substantial weight.

The taxonomyf the Greater Glider specissaccepted to beetauroides Volandt is the only
species in the genus, with two recognised-spcies:P. v. minor (found in northeastern
Queensland) ané. v. volangfound in southeastern Australia). ThHereater Gliérs which are
the subject of this proceeding are the seconespelies.

TheGreater Glidewas listedn the vulnerable categoonder the EPBC Aatffective5 May
2016 andn the Threatened Listnder thé-lora and Fauna Guarantee Act 1988ic) effective
14 June2017.

The GreaterGlider is the largest gliding possum in Australiais a member of the nocturnal
and arboreal leaf eating Ringtaill Possum famiBsdudocheiridde Being an arboreal
mammal, it rarely travels along the groutid head and body lengttan react6 cm. Its thick
fur increases its apparent size. It has an especially promioegtfurry tail measuring 45
60 cm. Sexual maturity is reached in the second year, and females give birth to a single young
from March to JuneThe longevity of theGreater Glidehas been estimated at {&ars, so
generation length is likely to be&years. The&Conservation Advicstates:

The relatively low reproductive rate (Henry 1984) may render small isolated

populations in small remnantggme to extinction (van der Ree 2004; Pope et al.
2005.

It is anocturnal marsupial, largely restricted to eucalypt forests and woodlands. In the CH RFA
regionits habitat is theVlixed Specieand Ash forests, which serve as both a source of food
and a surce ofdenningand restingDr Smith gave evidence that

The Central Highlands is an area of exceptional site quality that is likely to sustain

higher than average densities of the Greater Gliders because of its high rainfall, low
temperatures and higluealyptus growth rates.

Its preference for a diversity of eucalypt species is due to the seasonal variation in its preferred
tree specieslts diet mostly comprises eucalypt leaves, and occasionally flowers. The
Conservation Advicstates

It is typically found in highest abundance in taller, montane, moist eucalypt forests
with relatively old trees and abundant hollows.

During the day it shelters in tree hollows, with a particular selection for large hollows in large,

old treesAs to the significance ohese hollows i reexamination, Profess@oinarski gave
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the following evidence, which is relevant to my findings about both the Greater Glider and the

Leadbeater s Possum:

So itds in al most a il tl h epraér dnfike inforthAwescar al i a,
where woodpeckers make hollows for many other tieé&s many other hollow

dependant species, there are no fauna species that make hollows in Australia. But it
depends upon the rot and decay and the senility of the trees themselves for the hollows

to for m. The exception is, of cour s e, ter mit
many termites inithéseafbreste.r&soutébése, aand
Therebs about 30 per cent Austra$ad aint &vertebr .

a really large component of the forest fauna is totally dependent on naturally occurring
holl ows. Natwurally occurring holl ows occur
theyit hey become established alowpeocesslAhd year s

theredés much more | ikelihood of the holl ow
increasing, simply because of thatdigeh at age di stur banice factor.

we know Greater Gliders, Sugar Gliders, Squirrel Gliders, a whole lawis,
Pardalotes, kookaburras, cockatoos, parrots, all of those species are dependent upon
hollows in this mountain ash environment, and will compete aggressively with other

species for those holl ows where théesy overl ap.

a range of bird species which may compete with them for hollows. So cockatoos,
rosellas and the | i ke, for exampl e, coul d

competition within Leaidd seghbeurin groupsofers um f a mi

hollow avail ability as well. So if a Auitable
and Leadbeat e rBassunfing susaf den teees| tleen iywilthey will
fight over that availability.

The Conservation Advicstates:

In Grafton/Casino, Urbaiile and the Urunga/Coffs Harbour Forestry Management
Areas (FMAS) in northern New South Wales (NSW), the abundance of greater gliders
on survey sites was significantly greater on sites with a higher abundance of tree
hollowsé

The expert evidence aboutet optimal number and placement of suitable tree hollows per

hectare for thé&reater Gliderand the significance of these needs in assessing the impact of
forestry operationsare mattes | will address wherealing with theprecautionary principle

and wth significant impactHowever,a® ne of Vi ¢ F o, MeTanoteydcBrdet ne s s e

noted in correspondence included in his affidafiirmed on 15 October 201@&t[23]), the
hollows needed for th@reater Glidehave to be fairly large, because of siiee of the (mature)

animal.

Home ranges for th&reater Gliderare according to the Conservation Adviget y pi cal | vy

rel ati vel y -d4mahbléswisitaragundd2ureed pednight and females around 14
TyndaleBiscoe H,Life of Marsupial§ CSIRO Publishing, 2005) 240 Home rangesan be
larger in lower productivity forests and more open woodlatidsy arelarger for males than

for females. Male home ranges are largely-nwerlappingDespite having small home ranges,
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theGreater Glidehas a Al ow di sper sal abilityo, ma K i
The Conservation Advicstates thaGreater Gliders
have relatively low persistence in small forest fragments, and disperse poorly across
vegetation that is not native forestolelling suggests that they require native forest
patches of at least 160 ko maintain viable populations (Eyre 2002). Kavanagh &

Webb (1989) found no significant movement of greater gliders into unlogged reserves
from surrounding logged areas.

The Congrvation Advicealsostates
Kavanagh & Webb (1989) found no significant movement of greater gliders into
unlogged reserves from surrounding logged areas.
The Greater Gliders restricted to eastern Australyt occurdrom the Windsor Tableland in
north Queensland through to central Victora elevations ranging from sea level to 1800
above sea leveDr Daveystatedthat the population in th€entral Highlandsegionis at the

limits of t h e s mistabutiernalGange. Similarly, when discussing Greater Glider

popul ations most | ikely t o -teensavivalknerecovergpor t a

DrSmithacknowl edged that populations at the |
important populationsl find that is an important fact in assessing the impadodstry

operationn the species.
As to distribution, th€€onservation Advicstates:

The broad extent of occurrence is unlikely to have changed appreciably since European
settlement (van der Rext al., 2004). However, the area of occupancy has decreased
substantially mostly due to land clearing. This area is probably continuing to decline
due to further clearing, fragmentation impacts, fire and some forestry activities.
Kearney et al. (20)(redcted afistarkd  a dirdd fid e cdinmost eomplefe o8

for the northern subspeciBs v. minorif there is a 3C temperature increase.

| return to the last point made in this extract at several sections in these reasons: it is well
accepted on the mtific evidenceand in the expert opinion, that there are large and presently
unaddressed risks to species such a&teater Glidefrom climate change and the warming

of the environments in which they live.

As a specieghe Greater Glideis consideed to befiparticularly sensitiveto forest clearance
and to intensive logging, althougjre Conservation Advicgualifies this statement by stating
that firesponses vary according landscape context and the extent of tree removal and

retentiomn.

The speies is also described in tinservation Advica ssenSitive to wildfiréa n dlowh

to recover following major disturbance = Johservation Advicstates:
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In the Urbenville FMA of northern NSW, the abundance of tgiregliders on survey
sites wassignificantly greater in forests that were infrequently burnt (Andrews et al.,
1994).

Population

The criterion which th&reater Glidemet, and which was identified as justifying its listing in
the vulnerablecategory as a threatenedesps under the ERB Act, wasCriterion1, titled
fiPopulationsize reductionl r educt i on i nUndeothisadriteriony ti®reaters ) o

Gliderwas assessed by the Scientific Committee as experiencing

(@) apopulation reduction observed, estimated, inferred or suspedtesipast where the
causes of the reduction may not have ceasaday not be understoant may not be
reversible, based on an index of abundance appropriate Bréater Gliderand a
decline in area of occupancy, extent of occurrence and/or quahabdaat(Criterion1
A2(b) and (c));

(b)  apopulation reduction, projected or suspected tadtan the future (up to a maximum
of 100years)based on an index of abundance appropriate tGthater Gliderand a
decline in area of occupancy, extent ofurcence and/oruplity of habitat (Criteriori
A3(b) and (c)) and

(c) an observed, estimated, inferred, projecteslgpected population reduction where the
time periodmust include both the past and the future (uprt@amum of 100years in
the future), aad where the causes odduction may not have ceasedmay not be
understooar may not be reversibldased on an index of abundance appropriate to the
Greater Gliderand a decline in area of occupancy, extent of occurrence aundidy q
of habitat (Citerion 1 A4(b) and (c))

Thelisting of the Greater Glider in the Vulneraldategoryby reference t&riterion1 A2(b)
and(c), A3(b) and(c) and A4(b)and (c) meantthat theGreater Glidewas assessed tme

vulnerable to a reduction in populationmbre than 30%

TheGreater Glidewas assessdy the Scientific Committeas not meeting listin@riteria 2,

3, 4 or 5 namely geographic distributioas indicators for either extent of occurrence and/or
area of occupancgyopulation size and declineumber of mature individualsr quantitative
analysisindicating a probability of extinction in the wild

In its closing submissionsi([310-[322]), VicForestsseeks to make something of the fact the
GreaterGlides s EPBC Act undesCriteriorgl. Teausderlgimg lthgme appeared
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to be that the situation facing tkBreater Glidewas not the worst of the worst, and indbr
examplei as critical as that facing thee ad b e at e.rla@ds notPcorsiden such
comparative approachssiss the task the Court must perform. The fact is thatGneater
Glideris a listed threatened species, and whilgilit be relevant in assessing battmpliance
with ¢l 2.2.2.2 of the Codeand the issue o$ignificant impactto bear in mind that the
justification for its listing was its rate of population declitiere is ndbasis inthe evidence or

in the scheme of the EPBALt for the Court taconfine itself toany exact correlation between
identified impacts or threats and the precise reasothédisting of the species. In relation to
s18, the question the statutelevantlyasks iswhether there is or will be likely significant
impacton a listed threatenedpecies because of the actual or proposed conduct (here, of
VicForestsn its impugnedoredry operationk In relation tocl 2.2.2.2i as | explain below
thecompliance question the Code ask¥miForestdn its forestryoperations is whether it has
applied thegprecautionary principleo the conservation of th@reater Glideas a species €ing

a Abi odi v eThequdstpn ivnas nareow ashetherVicForestsawill, in its forestry
operationsfail to apply theprecautionary principléo conduct which may affect ontherate

of population decline of th&reater GliderAn obviousreason for this is that threats to a listed
species may increase or decreager time andthey may alter in their significance because of
particular eventssuch as climate change or wildfire. There is nothing static irssisgethe
nature of any threatand the range of impacts, and geheme of th&PBC Act does not

assume there is.

The Conservation Advicetates that theréis no reliable estimate of population size f or t he
Greater Gliderby reference to a 2008 study which describedteater Glierpopulation as

having afpresumed large populatioand beingiocally commor. In oral evidenc®r Smith

appeared to disagraath this aspect of th€onservation Advicesaying that in 2008 not much

was known about ther@aterGlider population.

The Conservation Advicestates that the estimabé the Greater Glidepopulationacross its
range is in excess of 100,00Gtureindividuals.In oral evidenceDr Smithconsidered this to
be a reasonable estimaf€o qualify underCriterion4, relating tonumbers of mature
individuals, a species must have less than 1000 mature individuals to be characterised as

Avul ner abl eo.

| note that Criteriorb T the quantitative analysis of therobability of extinction in the wild

was not met in respect of tli&reaterGlider, but not because of any reliable estimate of the
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probability. Rather, th€onservation Advicéndicates this criterion was not met (referring to

the work ofProfessoiVoinarskiand othersbecause no population viability analysis had been

conductedhcross thé&reater Glidepopulation as whole, although some local analysis had

been carried out.

In the section of th&€onservation Adviceexplaining why theGreater Glidemet the first

criterionfor listing, theConservation Advicenakes the followingpoints relevant to the issues

in this proceedingwith abbreviated citations as reproduced in the Conservation Advice)

(@)

(b)

(©)
(d)

(e)

(f)

(@)

(h)

(i)

()

(k)

Despite the absence of robust estimatetotal population sizer population trends
across the spec deelimgdin nurabers, loccupansy rates dndi extend n
of habitat have been recorded at many sites, from which a total rate of decline can be
inferred.

The most comprehensive monitoring program @Geater Gliderss in the Central

Highlands otVictoria, the region with \ich this proceeding is concerned.
The Central Highlandsegion has beemonitored annually since 1997.

Over the period 9972010, thanonitoring showed a population decliokan average

of 8.8 per year

If that rateis extrapolated over the 2Zar perod relevant to this assessment, the rate

of decline is 8% (citing a study by.indenmayer eél., 2011)

Higher rates of decline were recorded in forests subject to logging tbansarvation

reserves
Declines were also associated with major bushéireslowerthanaverageainfall.

The Conservation Advicguotesa finding from a study conducted by Lumsden and
others(2013 p3) thata fistriking result from these surveys was the scarcity of the
Greater Glider which was, untiégcently, common acrossglCentral Highlands

Major bushfires in 2003, 2068007 and 2009 burnt much of tBeeater Glided s r an g e
in Victoria, and further fragmented its distribution

Reoccupation of burnt sites in subsequent years is ligddg a slow process due to the
smallhome ranges (2 ha) of the species and its limitdpersal capabilities

Any reoccupatiorlso depends ahere not being further significant fires in the interim
(citing Vic SAC 2015).
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() Since the 2009 fires, whidjurnt the Kinglake East Bushland Reseand nearby areas,

spotlighting records oBreater Glideren these areas have significantly declined

(m)  Preliminary results of an occupancy survey in 2015 suggest low occupancy rates in
three of foursurvey areas Victoria. Approximately 5@ of the indvidual transects
in this study incorporatesites of known previous occupancy Gyeater Gliderbased
on systematic surveys in the 1990s

(n)  Other evidence supports a decline in East Gippslartie Mount Alfred State Forest,
roadside spotligiig on thesame route over a 3@ar periodwas usedto record
frequent sightings (@5 animals on each occasion), but only a sileater Glider

wassighted in the 18&onths leading up to November 2015

(o)  Thereis evidence of some declines in occupancy in untsites in the same parts of
Victoria (and also at Booderee National ParkNew South Walgs which the
Conservation Advicgook to suggesthat factors other than fire are involved in the
S peci es binoniratethiack ®f suitabldorowse due to watestressas alikely
contributingfactor, as central Victoria was significantly hotter and drier than normal
during 20032009

For many of its finding#n relation to Criteriorl, theConservation Adviceelied on the work
of Dr Lumsdenin Victoria. The ewdence suggests iuumsden worked at the Arthur Rylah
Institute in Victoria, an institute which on the evidence collaborates thitbepartment of
Environment, Land, Water and PlannifgHLWP) on manyconservatiorrelated projects.
There is no evidence whVicForests, which also appearshavedrawn on the work of the
Arthur Rylah Institutefrom time totime, did not call DLumsden.l note thatDr Smithd s

opinionis thatDr Lumsde® s s dataig aecyrate, although h@ccupancynodelis not.

After having noted the less comprehenawenitoring of Greater Glider populationshich
had been undertaken irelW SouthWalesand Queensland, ti@onservation Adviceoncluded
that:

There is little other published information on population trends oegrehiod relevant

to this assessment (around y#ars), and the above sites are not necessarily
representative of trends across the speciesbd
evidence to infer that the overall rate of population decline exceeus @&t over a

22 year (three generation) period (Woinarski et al., 2014), and indeed may far exceed
30percent.The population of the greater glider is declining due to habitat loss,

fragmentation, extensive fire and some forestry practices, and this decéris likely

to be exacerbated by climate changgKearney et al., 2030 The speciess

particularly susceptible to threats because of its slow life history characteristics,
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specialist requirements for large tree hollows (and hence mature forests), and
relatively specialised dietary requirementgWoinarski et al., 2014).

The Committee considers that the species has undesgarestantial reduction in
numbers over three generation lengths (28ears for this assessmetequivalent

to at least 3@erceni@andthe reduction has not ceasedhe cause has not ceaseuad

is not understood Thereforethe species has been demonstrated to have met the
relevant elenents of Criterion 1 to makeetigible for listing as Vulnerable.

(Emphasis added.)
| note herethe Seint i fi ¢ Committeebs c¢clear opinion th
reduction is finot understoodo. Whatever l eg
considerable relevance for the obligation imposed/mfroreststo apply theprecautionary

principlein its timber harvestingperations

Threats to the sustainability and recovery of tlgeater Glideras a species

The question of threats to tisestainability and recovery of ti@reater Glideas a species
occupied a great deal of the evidence, including the expert evidence, and | return to this topic
at several points these reason¥Vhat | set ouin this section isvhat might be described as

the foundational points, without some of the nuances and,detié&ch may bemportant to the
resolution of the issues in the proceeding, but about which more detailed findings will be made
later in these reasons. As | have noted, the source of these facts, which | accept and adopt, is

the Conservation Advicewhich is of significant weight in myactfinding.

TheConservation Advicéentifies a number of key threats to theeater Glideras a species.

It is appropriate to set otihe tablecontained in the Conservation Adviteits entirety. Of
particular importance for the issues in this proceeding is what is said about habitat loss, fire,
climate change, and hyppredation. The Scientific Committe® s S ummthe y of
i [ uenlilative effects of clearing and logging activitiesirrent burning regimes and the
impacts of climate chandevhich] are a major threat to large holldvearing trees on which

the species reliéss set out inTablel below.



Table 1: Extract from Greater Glider Conservation Advice

Threat factor Consequencq Extent over which | Evidence base
rating threat may operate

Habitat loss (through clearing,| Catastrophic| Moderatelarge The species is absent from cleared areas, and has little dispersal ability to move between fragments throug

clearfell logging and the areas; low reproductive output and susceptibility to disturbance ensures low viability in small remnatsisleRo

destruction of senescent trees clearing in state forests have destroyed many hellearing trees previously left on the perimeter of logging

due to prescribed burning) ang coupes (Gippsland Environment Group pers. comm., 2015).

fragmentation

Too intense or frequent fires | Severe Large Population loss or declines documehie and after high intensity fires (Lindenmayer et al., 2013).

Timber production Severe Moderate Prime habitat coincides largely with areas suitable for logging; the species is highly dependent on forest
connectivity and large mature trees. Gligepulations could be maintained ptsgging if 40% of the original treg
basal area is left (Kavanagh 2000); logging in East Gippsland is significantly above this threshold (Smith 2
Gaborov pers. comm., 2015). There is a progressive decline in nuofithelfow-bearing trees in production
forests as logging rotations become shorter and as dead stags collapse (Ross 1999; Ball et al., 1999; Lind
al., 2011).
The species occurs in many conservation reserves across its range. In NSW, 83% dictfaestbd lands (that
lie within the Integrated Forestry Operations Approval regions) that coincide with the distribution of the greg
glider are protected in formal or informal reserves (Slade & Law, in press). However, the fraction of protest
is likely to be [lower] in Queensland and Victoria.

Climate change Severe Large (future Biophysical modelling indicates a severe range contraction for the northern subspecies (Kearney et al., 20

threat) Occupancy modelling indicates that the degpésite occupancy is associated with vegetation lushness and te

wetness (Lumsden et al., 2013). Water stress affects growth in forest eucalypts (Matusick at al., 2013) and
availability of browse, and higher temperatures may cause heat streasality (Vic SAC 2015).

Barbed wire fencing Minor Minor There are occasional losses of individuals.

(entanglement)

Hyperpredation by owls Severe Local The greater glider forms a signifi ca®Powerfuloowl humbefs

have increased greatly in the Blue Mountains since 1990 and have been recorded at many sites with great
(Smith pers. comm., 2015). Reduction in the stand density of hbléasing trees could increase predation thre
whilst the species is moving between hollows.

Since the widespread decline of terrestrial species, the greater glider has become a significant part of the g
o wl 6 ¢ inaeasing from 2% of its diet at pEuropean settlement to 21% (Bilney et al., 2010 reater
glider has significantly declined or become locally extinct in some intact forest, possibly due to owl predatiq
(Lindenmayer et al., 2011; Lumsden et al., 2013; Rickards pers. comm., 2015). At Boodoree National Park
increase in large foreswls coincided with a reduction in foxes, which may have reduced competition for pre
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with the powerful owl and sooty owl (Lindenmayer et al., 2011).

Competition from sulphur Minor- Local Numbers of cockatoos in the Blue Mountahave increased significantly since 1990. They are likely to be

crested cockatoos moderate competing with greater gliders for hollows and have been observed taking over nesting hollows of powerfu
(Smith pers. comm., 2015).

Phytophthoraroot fungus Minor Large The fungus iknown to impact on the health of eucalypts.
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Theapplicantsubmitsat [464] of its closing submissions, and | accept:

The rating of 6catastrophicé is drawn from t
2012 (CB 12.60 p256) whiche scr i bes t he AThreat factoro of
clearing) and fragmentationodo as having a cat

fi

of this descriptor is the article titled A
authored by Woinarski (et al.)hich sets out at Table 1.3 the definition of catastrophic,

being Alikely to cause complete p22pul ati on |
23).

Although VicForestsin its evidenceandsubmissionsought to downplay both the threatened
status of theGreater Gliderand the role of timber harvesting in ifsreatenedstatus, and
although for manyaspectf its submission¥/icForestsurged the Court to focus ddtate
based regulatory mechanisrasd Statebased instruments, some of the clearest statements
about the role of timber harvesting in threats to Greater Glidercome from a Victorian
document. The final recommendation for ti@mination of the Greater Glider fbsting as a
t hreatened s pe drF@AstinMarch0l7 staies (ith mgmphasss):
While the Greater Glider iBwell represented in a number of conservation reserves
(Menkhorst 1995), the bulk of its distribution remains in forest available for timber
harvesting. Wood production practices are known to substantially depleteeG
Glider populations angliders usually die if all or most of their home range is
intensively logged or cleared (Menkhorst op. cit.)Unless they are linked as part of
an interconnecting network of reserves, local populations risk extinction through
catastrophe or by loss of genetic vigour through inbreediggin Menkhorst(1995)
notes that agricultural development has already isolated populations in the Wombat
Forest, Gippsland Highlands and Gelliondale Forest and in smaller areas on the fringes
of the Eastern Highlands. McKay (1988) notes taiservation of the speciéfs
utterly dependent on sympathetic forest management which retains buffer strips

of old forest between coupes and preserves dldabitat treesdband their potential
successors in small unlogged areas.

The statement that t he Gieater Glidain \cforiatremandrd i st r i |
forest available for timber harvesting (amobt in conservation reserves) substantially
contradicts one of the underlying premisesofDaveyd s e v i d e nMicEorestéa nd o f
contentions. This document represents the &brmwifficial reasons for listing of th&reater

Glideras a threatened taxomder the Victorian regulatory scheme of whibForestsmade

much in this proceeding. This, like other documents on wMickorestsrelied, is a judgment

made by the executiv@he authority and accuracy of what is stated in it should be accepted.

Returning to the Conservation Advice terms ofconservatioractionswhich should be taken,
the Scientific Committee recommended to the Ministerthah s A pr i mary s®gnser \

the following should occur:
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1. Reduce the frequency and intensity of prescribed burns.

2. Identify appropriate levels of patch retention, habitat tree retention, and
logging rotation in hardwood production.

3. Protect and retain hollowearing trees, utable habitat and habitat
connectivity.

All three of those recommendations have a direct connection to forestry operdtiens.
Conservation Advicggoes on to make the following specific recommendations about the
conduct of forestry operations in Victoria:

In production forests some logging prescriptions have been imposed to reduce impacts

upon this species, however these are not adequate to éasecovery.

In Victoria, logging of areas where greater gliders occur in densities of greater than
two per hectare, or greater thandds hour of spotlighting, require a 1068 special
protection zone (Vic DNRE1995). However, this threshold is quite gQigen that
density estimates in Victoria range from 0.6 to 2.8 individuals per hectare (Henry 1984;
van der Ree et al., 2004), and mature tree densities are declining meaning a lower
probability that gliders will occur at higher densities (Gaborov pmsim., 2015).

This management requirement may therefore not adequately protect existing habitat
and greater glider populations.

The Conservation Advicghen sets out further talslesummarisinghe management actions
required to advance the conservation pratection of thesreater GliderAgain, theseables

should be set out in their entirety.

Table 2. Recommended management actions

Theme Specific actions Priority
Active mitigation | Reduce the frequency and intensity of prescribed burns. High
of threats

Constrain impacts of hardwood production through appropriat| High
levels of patch and hollowearing tree retention, appropriate
rotation cycles, and retention of wildlife corridors between
patches.

Constrain clearing in forests with significasutbpopulations, to | High
retain hollowbearing trees and suitable habitat.

Avoid fragmentation and habitat loss due to development and| High
upgrades of transport corridors.

Restore connectivity to fragmented populations. Medium

Captive breeding | N/a

Quarantining N/a
isolated
populations

Translocation Reintroduce individuals to festablish populations at suitable | Low
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sites.
Community Develop conservation covenants on lands with high value for | Low
engagement species.

Table 3: Survey andmonitoring priorities

Theme Specific actions Priority

Survey to better | Assess population size (or relative abundance) and viability o] Low
define distributionf popul ati ons acr oss t heedsapdec
and abundance | repeatable methodology.

Determine the distribution and abundance in relation to forest| Medium
vegetation class, age class, and amount of old growth forest i
landscape to understand the pattern of occaeren

Establish or From existingmonitoring projects, design an integrated High
enhance monitoring program across major subpopulations, linked to th
monitoring assessme of management effectiveness.

program

Monitor the abundance and size structure of critical habitat trg High
species, and their responses to manageincluding before and
after prescribed burpand before and after logging.

Continue to model impacts of wildfire ansbjiging on population | Medium
viability.

Monitor the incidenceof wiidi r e wi t hi n t h e | Medium

Table 4: Information and research priorities

Theme Specific actions Priority
Assess relative | Assess the impacts of a range of pdsdiiibe regimes on the Medium
impacts of threaty species. high

Assess the impacts of ongoing habitat fragmentation (e.g. thr¢ Medium
periurban expansion, coal seam gasingractivities, road
networks).

Investigate the potential causes of recent declines, including | Medium
cumulative impacts and impacts of owl predation.

Assess relative | Assess the impacts of fire management (prescribed burning | High
effectivenes of programs) on habitat, hollow availability, preferred tree gsgci
threat mitigation | and glider population size.

options

Assess responses to habitatomnections (e.g. rope ladder Medium
crossngs over transporcorridors).

Continue to assess and moimgi | Medium
regulations and conditions.

Investigate the practicality of supplementing hollow availability Low-
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with artificial hollows. medium
Resolve Assess the extent of genetic variation axchange between Low
taxonomic subpopulations.
uncertainties : :

Review taxonomic status. Low

Assess habitat Investigate the numbers, densities and types of hddeaving High
requirements trees that must be retath&o ensureviable populations.

Assess diet, life | N/a
history

The following matters aref garticular importance to my findings:

(@)

(b)

(©)

(d)

the recommendations for the active mitigation of threats and their specification as being
of Ahigh priorityo;

the recognition by the Scientific Committee that more survey work was needed to
Abetter define di st rGréatentGlidgrand(himfed) therdfanen d a n
that there remained scientific uncertainty about those issues;

t hat ther en waos ha grhnoe dhieeed t o assess t he
regimes on the species, agdininfer) indicating scientific uncertainty about this

guestion;

the need identifiedin the low-medium mediumandhigh priority rangeon matters
relevant to forestrypperations to flassess relative effectiveness of threat mitigation
opti ons 0. tteffthh whgeh lireturn aterrmahese reasons, however | note here
that aside from the adverse opinion of ®mith and Profess&oinarski,there is little

if any, scientific evidence in this proceeding about the effectiveness of the prescriptions
and other mitigations for which the policies\GEForestsprovide. As | explain later in
these reasons, in the absence of aoientific eMdence (by way of studies and
monitoring) that existing prescriptiorsd mitigationsare effectivein reducing the
population decline of th&reater Gliderand assisting its recovery, | find the need, in
foress where theGreater Glidemay be present, foa completeapplicationof the
precautionary principlén VicForest®forestry operationgs imperative The absence

of such studies was a point repeatedly made b8rith and Professor Woinarski.
also findthe likely impact offorestry operationsn forestswherethe Greater Glider

may bepresents significant

Finally, the Scientific Committeenade the following recommendation in t@enservation

Advice:
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The Committee recommends that there should be a recovery plan for this species.

Recovery Rans @n be madeursuant tanexercise of a discretionary power conferred on the
responsible Minister bg 269AA of the EPBC ActNo Recovery Plamas been issued for the

Greater Gliderhowevefa document entitled #fADraft rNati on
glider (Petauroides volans was in evidenceThat document is dated October 20T®e

promulgation of a Recovery Plan under the EPBC Aetnseto have stalled since 2016.

The Greater Glider Conservation Advicgas approved by a delegate of the Minister

25May 2016. Its content should be taken to have been knoWitEbrestsfrom a reasonable

time after that d&. In respect of the Logged Coupes, the tailgl61] ofMrPaubs second
affidavit affrmed on 1%0ctober2018 indicates that in 17 of thosmupes, harvesting
commenced and completed on dates aftavid$ 2016. In five coupes, harvesting operations

were commenced prior to Abay 2016 but completed after that date. In respect of the
Camberwell Junction coup®ir Paulindicatesat[178] of hissecond affidavit that harvesting

was completed on 24pril 2018.

DrSmithb s descr iGoeaterGliderof t he
From Dr Smithd dirst report (dated 7January2019) | consider the followingadditional

characteristicef theGreater Glideand its habitat arenportantto note specifically.

Dr Smith explains why a singl&reater Glidemeeds access to more than one suitable tree

hollow:

Greater Gliders are predominantly solitary and each individual may occupy many
different nest trees (habitat trees or treth suitable hollows) within its home range
which are about -B hectares in size in the more productive forests (Kehl and
Boorshoom 1984, Smith et al 2007). Nest sites may be changed frequently with
individual gliders reported to use up to 18 den tredkimiheir home ranges (Kehl

and Boorsboom 1984, Comport et al 1996, Smith et al 2007). Frequent nest tree
changes may be necessary for [temperature] control, avoidance of parasites and to
reduce predation by Powerful Owls, Sooty Owls and Spotted TaillQuateater
Gliders are an important (keystone) food resource for these large predators.

Dr Smithgoes on to expand on the relationship betweeGtieater Glideand species which

prey on it

The Spottedail Quoll, which is listed as endangered underERBC Act in south
easternAustralia, is particularly dependent on Greater Gliders which it hioypts
climbing trees and removinthem from tree hollows (Belcher et al 2007). The
importance of Greater @ers to the Spottethil Quoll is such that timber maesting
regimes that reduce Greater Glider nursbgrecognized as a key thr&athis species
(Belcher et al 2007).
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Powerful Owls Ninox strenu have been associated with catastrophic (90%)
population declines in local Greater Glider populations (Kaga 1988). Powerful

Owls may consume approximately-860 large mammal prey like Greater Gliders
every year within their home ranges which are about38Mhectares for breeding
females (Higgins 1999). At this rate if [Powerful] Owls fed solely on Grdalielers

they would remove one Greater Glider in every two hectares within their home range
each year. This rate of predation exceeds the population growth rate of the Greater
Glider in many forests.

The issue of predation @reater Glides by other spedes, in particulaiPowerful Owls, as
Dr Smith highlights, has considerable relevance to the operation pifdbautionary principle
in VicForest$forestry operationsand to the question of significant impact unsi&8.

As to the nature of the preferrbdbitat of theGreater Glidei an issue also of key relevance
for theprecautionary principlguestion and fos 187 Dr Smithstates:

The Greater Glider has generally been found

growt hdo eucal ypt stereybfdarge dditrees that prdvideahallons v e r
suitable for nesting and a high basal area of large treesqmdi@ameter) suitable for
movement by gliding. These forests may be
120-300+ years for trees to bmme old enough to develop hollows and it takes about

40-80 years for trees to reach a diameter of aboatd@Ambrose 1982).

Dr Smithexplained that because t@eater Gliders such a large possum, the trees between
which it glides have to be sufficiéy robust to take its weight, and the force applied when it
lands on the trees.

There follows a detailed description of the kind of tree species favoured Gyahter Glider
and thecharacteristicof such forest. Although lengthy, it importantto set this part of
DrS mi trdpdrtout, as theharacteristicef the forests in which th@&reater Gliders found

is central to both thprecautionary principlessue and the 18issue

In the Central Highlands the Greater Glider habitat is founithénfollowing three
broad forests types:

a) uniform aged old growth Ash forests that have not been intensively burnt for
more than 12@ears,

b) unevenaged Ash forests with an overstorey of scatteld trees with hollows
and anunderstorey of advancedgrowth or mature forest (> 40 ysaf age)
that developed aftenfrequent low intensity wildfire; and

C) uneven aged old growth Mixed Species (Stringybark) forestd it
overstorey of scattered abundant old trees with hollows and an understorey
of trees of different sizes includingbundant trees > 4fin diameter.

Ash forest refers to tall open wet forests dominated by Mountain Bsbalyptus
regnan3, Alpine Ash(E. delegatensjsand/or Shining GunH. niten3. They generally
occu at high elevatins in coolerwetter more productive environments. Ash forests
give way toMixed Species forests at lowetevations. Mixed Species forests are

r ef
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commonly dominated by Memate Stringybarkd. obliqug, Mountain Grey GumKE.
cypellocarpd and other speciesf Stringybarks, Peppermints and Gunhixed
Species forests extend to low elevations and are sometimes referred to dis footh
forests. Trees Mixed Species forests are much more likely to survive wildfires than
trees in Ash forests and henaee typicdly found in uneveraged stands (Victorian
Environment Assessment Council 2017).

In Ash forests of the Central Highlands old growth commaaicurs in uniform aged
standsregenerating after a single past intense wildfire disturbance or as egaen
stana with two or moralistinct age classes of trees that regenerated after separate less
intense fires. Ash old growth appeapsbe most prevalent in gullies, riparian zones
and sheltered aspects that have been protectedirfitense fire for long periods of

time (>120 years). In contrast, Mixed Species forests of the Ceéfighlands (and
elsewhere in Victoria VEAC 2017) naturally occur as uneaged old growth because

the dominant tree species are generally not killed by intense wildfire, recover rapidly
by re-sprouting(coppice) and do not require fire for regeneration (Florence 1996,
Lutze et al 2004,). Consequentharge old trees with hollows are common and
persistent after wildfire in Mixed Species forests. Becadlisalominant trees species

in Mixed Species forests (Stringybarks) are also generally shade to(Etargnce

1996) they can regenerate under an existing tree canopies and do not require post
loggingburning or wildfire for regeneration.

é

The Greater Glider is not present in all old glowucalyptus forests throughout its
range. It is scarce or absent from old groyghcalytug forests in hot and/or dry
environments, in forests that are frequently burnt or have been intensively logged and
in some parts of forests that have been subjectintensive owl predation.
Physiologically the Greater Glider is unable to cool itself effectively at high
temperatures (> about 20c) (Rubsamen et al 1984) which explains its restriction to
cool, wet forests at higher elevations, especially in the trgpidssuktropics.

The habitat requirements of the Greater Glider may be more specifically summarized
as:

1. scattered emergent (> 1/ha) to abundant (> 12/ha) large diameter living and
dead trees with hollows suitable for nesting;

2. a tall open forest stature with an abundance of large tree stems (> 25 /ha) in
the mature size class (480 cmdiameter at breast height (dbh) and a scarcity
of dense young regrowth in the understorey, to provide an open structure
suitable for movement by gliding;

3. low maxmum mean monthly temperatures that do not exceed about
20 degree<C and moderate to high rainfall[gdbout] 400 mm /annum);

4, infrequent disturbance by fire, >10 year intervals in Mixed Species eucalyptus
forest and > 40 120+ year intervals in wet Eugatus forests;

5. no recent history of high intensity logging (clearfelling) or timber harvesting
that has removed more than about 33% (wet forests) to 15% (dry forests) of
the natural tree basal area (Dunning and Smith 1985, Howarth 1989, Kavanagh
2000,Eyre 2006).

6. no recent history of intensive Owl Predation.
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As theConservation Advicalso notesDrSmithb s o pi ni oGreater$lidehasaldw t h e
annual fecundity, and at best (fecundity sittingalabut0.5-0.9 young per female per year)

raises a single young each year. It @aahort reproductive lifespan (likellgss tharlO years).
DrSmi t hés opinion is that the | ow fecundity
vulnerable to predation, and sldwrecover after disturbance events such as-bb#larg and

intense wildfireo.

Having revieweda number of surveysf Greater Gliders conducteéd the Central Highlands
(noted by theConservation Advicdéo be the most comprehensiv®), Smith identifies the

population declinef the Greater Glideand its causes, in his opinion (which | accept):

Together these surveys suggest that Greater Glider numbers in the Central Highlands
increased from moderate levels (32%) in 1983 to a peak of up4ar60996 and then
declined reaching a low of 116% of sites. This rate of decline (more than 50%
reduction in 13 years) is consistent with the requirements for listing of the Greater
Glider as vulnerable under the EPBC Act.

The pattern of decline is brdly consistent with what we know about changes in the
geographic extent of potential Greater Glider habitat in the Central Highlands. It is
consistent with an initial increase in the structural suitability of 1939 regrowth Ash
Forest for Greater Gliders Hsese forests increased in age (fromZ8lyears of age),
followed by a steady decrease in the overall extent of habitat caused by a combination

of:

a) ongoing clearfelling and post logging burning of 1939 regrowth and uneven
aged ash regrowth and padiarly the loss of scattered living old growth trees
with hollows during logging and post logging burning operations;

b) ongoing natural decay and collapse of dead trees with hollows in 1939
regrowth Ash Forests (Smith 1982, Smith afldndenmayer] 1988,
[Lindenmayet et al 1990),

C) ongoing clearfelling of old growth Mixed Species forests (largely found to be
incorrectly mapped as 1939 regrowth by VicForests in this study);

d) extensive wildfires in Ash Forests and Mixed Species forests in 2009;

e) increagd isolation and fragmentation of remnant habitat caused by excessive
logging of old growth Ash and Mixed Species forests remnants in gullies and
riparian zones and failure to maintain substantive corridor links between
remnant old growth and unevaged labitats; and

f) potential loss of habitat in the hotter and drier patches of Mixed Species and

Ash Forest at lower elevations and on exposed aspects due to hotter and drier
conditions than normal over recent years (Lumsden et al 2013).

A recurring theme ithe evidenceof bothDr SmithandProfessoiVoinarski on which | have
placed some weight, is the critical role played by the 1939 regrowth Ash forest in the habitat
needs of bothth€r eat er Gl i der a nitthelCld RFA begiantitésth#939 Po s s u

regrowth which is also one of the targetd/afForesté&forestry operations
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Finally, | note soméurtherevidence from yndaleBisco& kife of Marsupials which was a
principal source relied on by MAcBride for information about the characteristiof the
Greater GliderThe author compasehe Greater Glideto the Koala, in terms of its focus on
eucalyptudoliageas a diet, andtateqat p 240}

Greater gliders are at about the minimum size for an animal subsisting exclusively on

Eucalyptudeaves and it is clear from the analysis of their energetics that they are only
able to live on this diet by leading a slow life

é

For a species living sdose to the limits of sustainability the nutritional quality of the
food, both its energy contemdnitrogen content, are critical to survival.

As to breedingpatternsthe author stase

They generally live alone except during the brief highly synchronised breeding season
in April-June when the single young is born. Young lost prematurely are textedp

and there is no second peak of breeding because the males are no longer producing
sperm (see Chapter 2).

é

More interestingly, the number t&males with pouch young is about the same as the
number of adult males, so that there is a pool ofbmeedng females. This is because
gliders form monogamous pairs (Henry 1984, Kehl and Borshoom 1984). In both
studies the home ranges of adult females did not overlap in the forest but those of males

were larger and overlapped the home range of one or twodsnu#pending on the
quality of the forest.

This text contains some importavibservationsincluding observationderived froma study

of the effects offorestry operation®n theGreater Glideiin New South Wales which are
material to the findings | makabout theapplicationof the precautionary principleo the
Greater Glideand to the question dfignificant impact! extractthose passages of the text
later in these reasongn substance, the textimts a gloomy picture of the capacity of the
Greaer Gliderto surviveforestry operationsven in the short to medium term, if they are not
killed by the logging event itself. It paints an equally gloomy picture of the capacity of the
Greater Glideto move to unlogged forest, or to recolonise loggeddiod reiterate thigrasa

keysource oMr McBrided s i nf or ma GreatenGlideb out t he
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TheLeadbeater s Possum

TheLeadbeat ewad mitiaPydides asnthreatened species under the EPBC Act in
the endangeredategory,but was transferretb the critically endangered category, effective
from 2 May 2015. There was less debate about the characteristics and habitat needs of the
Leadbeat e Adwell aPtbeDs5Canservation Advicéor this species, setting ourtet
justifications for itdlisting as critically endangered, there isAction Statemenpublished in

2014 by the thewictorian Department of Environment and Primary Isthies. TheAction
Statemenwas made pursuant 119 of theFFG Act.

There is na@urrentRecovery Plaminderthe EPBC Actforthé e a d b e at e, altha@®ighP o s s un
there is a draft, dating from 2016, of whiPnofessoiVoinarskiwas one of the cauthors
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There was an earli®ecovery Planwhich is now out of dat€n 22 June 2019, shortly after
this trial was completed, a new Conservation Advice for theald b e Rossemwassssued.
The parties and witnesses mostly reloedthe 2015 Conservation Advice and | have done the
same. However it is worth noting fromet019 Conservation Advice, whiglas in evidence
that:

(@) like the 2015 Conservation Advice, the 2019 Conservation AdVists the
Leadbeater 6s Pos s um, akhsughanderd differant driteriore n d a n g
namely,Criterionl A4 ( b) ( i dsimate,bnéered,\pmwjdcied or suspected
population reduction where the time period must include both the past and the future
(up to a max. of 100 years in future), and where the causes of reduction may have ceased
OR may nobe understood ORmaynotbee ver si bl ed0 based on fAan

appropriate to the taxono);

(b)  the 2019 Conservation Advidei st s t he Leadbeat eundes Poss
criteria not relied upon in the 2015 Conservation Advice: nan@iterial A2(a) and
A2(b) ( i Pedyction @bserver, estimated, inferred or suspected in the past
where the causes of the reduction may not have ceased OR may not be understood OR
may not be reversibleo based on dAdirect
appropriateand A3(eb)t a(xfiohhoopul ati on reduct.i
be met in the future (up to a maximum of 100 ygara s ed on fAan i ndex
appropriateandio the taxono);

(c) the 2019 Conservation Advigetes that, although, as a result of extensive vilwak
has been masthaably by &centistsifrom the Arthur Rylah Institute, as well
as community groups and the logging industryargd numbers of additional
Leadbeaterdéds Possum c,odiablepopumtiomestimatetith e en 1 ¢

cannot be generated from the data

TheL e a d b ePassuenis & small, nocturnal, arboreal possum, with a dark brown stripe along
its back and pale colour underneath. It grows up tomiih length, with a thick taiaboutas
long asits body. ItisVicmi aés faunal emblem, and is endem

Through genetic wdt, two geneticallydistinct sulpopulations have been identified, occupying
different habitats. Theiis what the2015Conservation Advicdescribesasanout | i er | o wl

popul atCackatoad Swanp near Yellingbo, withll81 ha of lowland floodplain forest
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where less than 2@aprovides suitable habitaThe2015Conservation Advice statéisat the
second, and majaulpopulation is in a relatively small part of the CH RFA region:
Thecore location of the species is an area of approximately 70 x 80 km in the Central
Highlands of Victoria at altitudes between 4Q(®00m above sea level (Lindenmayer
et al., 1989) where it is patchily distributed (Macfarlane et al., 1997) and occupies
alpine forest and subalpine woodland compridiugalyptus regnan@nountain ash),

Eucalyptus delegatendialpine ash)Eucalyptus nitenéshining gum) anducalyptus
camphora(snow gum).

Fossiland historicalecords indicatéhe speciesvas once more widgldistributed, although
scarcity ofspecimengombined with clearing of are#tsoughtto be itsonly habitatin the late
19%th centuryled to suggestions was extinctln the 1960s specimens were collected in new

areas in the Central Highlands.

Unlike theGreater GliderL e a d b e a t e livéirscoléhmsGsoupsinumber between two
to twelve individualsincludingone breeding pair, although some studies have found colonies
with two breeding females. They shelter in tree hollows during the day anplyaeetitories
that contain multiple den sites. Female dispersal is greater than male dispersal and females are
subject to higher rates of mortality. The general adult population is thought to have a sex ratio
approachinghreemales to one female. Thusieleding is limited by the number of mature
females. Itisthougit e adbe at eardes MPotsrsiuant | y monogamous o0,
male per colony is reproductively activdhe 2015 Conservation Advicestates that
Leadbeat emestseefares s um

spaced close to the centre of a relative exclusive home range (Smith, 1984), and linear

strips of habitat (e.g., 8®) may be insufficient for their social and dietary
requirements.

Again, quite differently to th&reater GlidertheL e a d b e a t ergpfoducaRwice 3 yean
andhasmore than one yound@ hemean litter size iput atapproximately 1.5

Adult Le adbeat e tive $or appoogimately ten years aritle first breedingageis
typically two yearsGeneration length (described in @L5Consrvation Adviceaslongevity
plusage at maturitglivided bytwg f or L ePasdumésaix yearsd s

The species appears to have kvagn site fidelity, and colonies live in territories e8hathat
contain multiple den sites andhich are actively dfended from neighbouring colonies. The
Leadbeatds Possum is described in tR®15Conservation Advicas

typically sedentary and territorial, with resident animals travelling between den trees
and feeding areas, or between alternative den trees (loraem and Meggs, 1996;
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Smith, 1984) with the distance between a set of nest sites used by a colony possibly

exceeding 100n (Lindenmayer and Meggs, 1996).
The 2015Conservation Advicestates that. e a d b e a t e habitat isRisually defmed as
MontaneAsh forest dominated bylountainAsh, Alpine Ash andShining Gumwith a dense
understorey oAcaciaand an abundance of largellow-bearingtreesL e adbeat er 0 s
also inhabits sulalpine woodland dominated I8now Gumcontaining a dense midseyrof
Mountain Tea Tref_eptosperram grandiflorunmy along drainagénes, or forest dominated by

Mountain Swamp GunfEucalyptus camphojawith a dense midstey of Melaleucaand

Po

Leptospermunspecieslt can be seen from this description thaé a d b e at elnabitat Po s s u

requirements are quite different to that of Beeater Glider although both arénollow-

dependent species.

The dietof theL e ad b e at e is also qute differentrito, and broader than, that of the
Greater GliderThe2015Conservation Advicdescribes its dieas consisting ofarbohydrate

rich plant and insect secretions (eg sap, manna, honeydew) and invertebrates. It has also been

observed to feed on an undescribed species of tree crickébnianeAsh forest, the species
has been recordeddising Acacias and feeding on the gum that exudes into the wound.

Paperbarks antiea Treesnay also be incised in lowland swamp forest.

In contrast to theGreater Glider the hollows used by thét e adbeat erages Pos s

predominantly in dead tredsrarelymakes use of the ground. TH2015Conservation Advice

described e a d b e at e malitat reGuoesnents mm the following way:

Tree holl ows are a <critical resource for L
abundance is positively correlated with el availability (Lindenmayer et al.,

1991b) . The majority of trees occupied by L
bearing trees. Living holloveearing trees are also used and become the next cohort of

dead hollowbearing trees in the future (Lindenmayér e a | . |, 2013a) . Leadbe

possum rarely descends to the ground and is highly reliant upon dense, continuous
vegetation with interconnecting lateral branches and/or high stem density
(Lindenmayer, 1996a).

The key attributes ofllfoiest yped(EPAG, 201 are:possum ac.

Hollow-bearing trees (for nest sites and refuge) with large internal dimensions

intheorderof3@mi n di amet er are a critical habit e

possums (LPAG, 2013), particularly and almost exclusively large old trees
(Lindenmayer et al., 2013a; Lindenmayer et al., pers. comm., 2014a).

Density of hollowbearing trees is recognised agitiaal habitat feature (e.g.,

DEPI, 2014). There are strong and quantified links between the abundance of
hollow-b ear i ng trees and t he occurrence
Lindenmayer et al., 1991b; Lindenmayer et al., 2013b; Lindenmayer et al.,
pers.comm., 2014a), with nest hollow availability the limiting factor to

of
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population size. Density of less than one hollowaring tree per hectare is
considered to represent ecosystem collapse for the Mountain Ash Forest
ecosystem (Burns et al., 2014).

predomnance of smootharked eucalypts (with loose bark hanging in strips

providing shelter for insect prey and material for nests) or-pgarked

eucalypts (related to foraging behaviour) (Lindenmayer, 1996a; Harley,

2004a; b; c). For est untayemesscoronionLashdodebte at er 6 s |
typically dominated by mountain ash, alpine ash and shining gum but it is also

known to occur in subalpine woodlands and lowland swamp forest dominated

by snow gum or mountain swamp gum (Smith and Hartley, 2008)

a structurdl dense interlocking canopy or secondary tree layer of continuous
interconnecting structure (to facilitate movement) (Lindenmayer, 1996a;
Harley, 2004a;b;c), and

a wattle [understorey] (providing food) (Smith and Lindenmayer, 1988;
Menkhorst and Lumsded995; DSE, 2013).

In terms of the fundamental habitat requirements forlllea d be at e rtie015Po0s sum
Conservation Advicéescribes those in the following way:

An optimum habitat is an uneveged ash forest with a derjs@derstoreypf wattle

trees ad a supply of hollow bearing trees of betweeni4X0 per 3ha (Smith and

Lindenmayer, 1988) . Leadbeaterdéds possums app
size of around 1Ra(Lindenmayer et al., pers. comm., 2014b).

The2015Conservation Advicstatesunequivocallythat e a d b e at edoda ocduioos s U m
burned sites, including those subject to low and moderate severity firefalldagged, or
regeneratetMontaneAsh forest where holloweearing trees are largely absent, until the habitat
conditionsthey need have returned.

The Leadbeat er diding Bso giticallynéndangered was justified in tB815
Conservation Advicdecause thé e ad b e at e mé a nuRlmeisaof thencriterfar the

following reasons

(@ t he s lossofpoputationsizec har acteri sed by the Scient

s e v gjustdying its listing under the Critically Endangered category

(b) it hasa restricted area of occupancy and a geographic distribution that is precarious for

its survival justifying its listing under the Endangered category

(c) the number of mature breeding individueléikely to be at leashi | i mand s dedy
likely to befrestricted, with numbes likely to continue to declingogether with the

precariousness of the peci es 6 g ebatign jaspfying disting unsldr the
Endangered categgrgnd



95

96

97

-40-

(d) it hasa probability of extinction oat leastl0%, justifying listing in theVulnerable
category, given thestimatethat the Mountain Ash Forest ecosystem on which the
montane populations ofeLa d b e Bossam degendill become extinct within the
next 100 years with at least a 10%elihood, and that the only known population of
the species outside of this habitheifig the lowlandyellingbo population is also
predicted to become extinet the next 100 years, with a greater thaoli@elihood.

The2015Conservation Advicstates i n t he context of di scussi |
listing under Criterion 1 (reduction in numbetsat

[s]uitable habitat at the baseline at 198@stimated to be 11,4%&, which declines

to only 2,225haby 2013 as a result of loss from fire, harvesting and loss in habitat

quality from loss of hollowbearing trees. This is a decline of over 80 per cent decline,
which is considered to be very sevére

Threats to the sustainability and recovery ofthee a d b e at e astaspedes s s u m

The 2015 Conservation Advicadescribes the threats to thee ad b e at erinbtse P o s s U

following terms:

The primary threats to Leadbiegaétezioraliecn possum ai
of habitat quality including loss of vegetation type and structure. These threats result

in a |l oss in the speciesdé ability to shelter
resulted in immediate population decline as well as anigdicline in reproduction

rates. Loss of habitat quality has resulted in complete abandonment of habitat in some

instances, or reduction in population size and reproduction rate (e.g., at Yellingbo

during the past nine years).

The two relevantcauses of &bitat lossand loss in habitat qualitidentified in the2015

Conservation Advicare, in the order in which they appear in 20d5Conservation Advice

€)) Loss through fire. While the 2015 Conservation Adviceecognises fire as a natural
disturbanceitnat es t hat prior to European settlem
than at present, and occurred in late sumeiegngL i ndenmayer leatso al .,

notes, presciently:

[O]ver the last century, bushfires have occurred in the Central Hightends
average every ten years, and that the frequency and intensity of wildfires are
likely to increase under climate change scenarios, which predict increased rates
of extreme climatic events (Lumsden et al., 2013). The last decade has seen a
significant ail measurable increase in the number, intensity and area burnt by
bushfires and projections suggest that this will continue to escalate (DSE,
2008).

(b) Critically, the 2015 Conservation Advic@otes the effect of the 2009 fires, where of

the 195,000a of Ash forest andsnow Gumwoodlands considered to be potential
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habitat o fPosswnadthaepaint,e68,@a (35%) was burnt and 4% of
the best Rossanmdhaleta withiMdntgneAsh forest was burntthe 2015
Conservation Advice states that afteese fires, the species has not been detected at
burned sites regardless of the fire severity.

(©) The2015Conservation Advicéencludessome stark numbers on the effects of fire, by
reference to a monitored saelLakeMountain, whichwasthought to contain up to 300
i ndi vi dual Poksanssditioeta the 20@9sfires, with only four individuals

recorded since the fires.

(d) In this part, th015Conservation Advicalsonotesthe adverseeffectson the species

from pog-fire salvage logging and thregeneration burning aftetearfell harvesting

(e)  The secondelevantidentified threat idoss through harvesting and lack of habitat
guality in regrowth forest. The 2015 Conservation Advicaotes cleafelling asa

predomirant methodf loggingin the Central Highlandsand then states:

Hollow-b ear i ng trees retained for owil dlife
habitat value to Leadbeaterds possum when
habitat, but may be used when surroangdioraging habitat vegetation and

structure is regrown (i.e. 20 years (LPAG, 2013)).

() In the context of timber harvesting, tB@15Conservation Advicaotes

Odgr owth ash forest is prime habitat for I
that oldgrowth or multtaged mountain ash forest comprised @Dper cent

of the current ash forest estate in the Central Highlands of Victoria prior to

European settlement. Ogfowth ashforest now comprises 1.15 per cent of

this mountain ash forest estate (Lindenmayer et al., 2013a).

()  As | will discuss later in these reaspmdhat a forester describass Aol d gr owt h
what a conservation biologist or conservation ecologstade i bes as dAol d gr
differ. For the purposes of nigct-finding, thematerial issue is that thSonservation
Advice highlights the dramatic declirie forest of that typeindicateshat forest of that
type is the prime habitéor theLeadbeate 6 s P, andfmds thattheL e adbeat er 6
Possumpopulation has only 1.15% dflountain Ash forest of this kind lefin the
Central Highlands

() TheLeadbeat edrsdo sd ePpoesnsduermc e on dead holl ows a
effects oftimber harvesting,according to the2015 Conservation AdviceThe 2015
Conservation Advicstates that while hollowsegin todevelopin dominant eucalypts
in Montane Ashforesa f t er 120 year s, hol |IPossumars ui t ab

not present until trees attain 196ars of age. In many areas, 2@®L5 Conservation
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Advice states that standing dead trees have provided the majority of dens for

Leadb ePassuems. 6 s

) The difficulty is thatstandingdead trees are subject to a high rate of collapse resulting
from naturaldecay and while loss due to decmya natural process, th2015
Conservation Advicstates that the loss hollowshas occurred and nowaccurs at a
greater rate than they are formed, due to a reduction in equivalent replacasant
result of cleaffelling, fire, and in some cases, altered succession (eg Yellingbo).
Further, shorterm intervals between fire events and timber harvesting on short rotation
cycles do not provide for formation of replacement hollows. Therefore, the availability
of suitabbe hollows for denning is a limiting factor across much of the rangbeof
L e a d b ePassuenRégwth treesn areas burnt durinthe firesin the 1930snay

not develop hol | owsPossums foranore thanficentunl. e adb e a't

(), The2015Consenation Advicethen describes the effect of loggir@ationsand other

effects offorestry operations

Clearfell logging on 80120 year rotations means that large old trees never
develop on loggedand regenerated sites. Selective clearfelling removes
targeed existing large trees (includimgst hollows), but also accelerates the
decay and collapse of ndargeted hollow bearing treg&indenmayer et al.,
2013b). The rate of tree fall exceeds recruitment of new hdlleavingtrees
within montane ash fores{Lindenmayer et al., 1997).

The impacts of fire go beyond the areas directly burned. Hdilaving trees
adjacent to areasf logged forest have been found to suffer from accelerated
rates of collapse (Lindenmayeradt, 1997).

In existing forests,thgual ity of Leadbeater6s possum h
by:

loss of hollow bearing trees without equivalent replacement hollows
as a result of earlier harvesting;

habitat fragmentation as a result of timber harvesting or fire,

altered habitat structure dteealtered fire regimes, harvesting regimes
or alterechydrology.

It will be necessary later in these reasons to address in detail dfieFoirest® pr i nci p al
submissions imesponse, being that it intendgédluceclearfell logging as a timber harvesting

method, and thereforthatmuch of whais said in documents such as 2@ 5Conservation

Advice cannot be applied to itBrestry operationsn the future, including those in the

Scheduled Coupebk summary, | do naaccept that submission.
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99 The2015Conservation Advicaentifiesa s A i mhamtatfor thesurvivalof t he speci

the following:

The key habitat attributes of Leadbeaterds
2013), and therefore important habfat the survival of the species, are:

Hollow-bearing trees (for nest sites and refuge) with large internal dimensions
intheorderof3@mi n di ameter are a critical habit e
possums (LPAG, 2013), particularly and almost exclugilaige old trees

(Lindenmayer et al., 2013a; Lindenmayer et al., pers. comm., 2014a).

Density of hollowbearing trees is recognised as a critical habitat feature (e.g.,

DEPI, 2014). There are strong and quantified links between the abundance of

hollow-bea i n g trees and the occurrence of L ¢
Lindenmayer at al., 1991c; Lindenmayer et al., 2013c; Lindenmayer et al.,

pers. comm., 2014a), with nest hollow availability the limiting factor to

population size. Density of less than one holloearing tree per hectare is

considered to represent ecosystem collapse for the Mountain Ash Forest

ecosystem (Burn et al., 2014).

Predominance of smoottarked eucalypts (with loose bark hanging in strips
providing shelter for insect prey and material fugsts) or gunibarked
eucalypts (related to foraging behaviour) (Lindenmayer, 1996a; Harley,
2004a;b;c).

Forest types of Leadbeaterds possum are mw
dominated by mountain ash, alpine ash and shining gum.

The species is alsmkwn to occur in subalpine woodlands and lowland swamp
forest dominated by snow gum or mountain swamp gum (Smith and Hartley,
2008) withMelaleucaspp orLeptospermurspp in thgdmiddlestorey](Harley

et al., 2005).

A structurally dense interlocking canopysecondary tree layer of continuous
interconnecting structure (to facilitate movement) (Lindenmayer, 1996a;
Harley, 2004a;b;c), and

A wattle [understorey](providing food) (Smith and Lindenmayer, 1988;
Menkhorst and Lumsden, 1995; DSE, 2013).

100  TheScientfic Committee themotes and | attribute considerable weight to thisesteert:

Leadbeaterds possum col oni é&3heaares (Smith,r r i t or i al
1984) . Leadbeaterds possums appear to have c
12 ha(Lindenmayer et al., pers comm., 2014b). As the species indicatetelomgite

fidelity (Lindenmayer et al., 2013a), habitat where the species currently occurs is

important habitat to maintain.

101 In other words, conservation and recovery of this spemesunlikely to be achieved if a

premise of conduct in relation to their habitat is that they must relocate.

102  The Scientific Committee endelde 2015Conservation Advicevith the followingstatement

to which | have also given some weight:
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The Committee awsiders the most effective way to prevent further decline and rebuild
the population of Leadbeaterds possum is to
ash forests of the Central Highlands.

This Court is not determining in this proceeding whether timberdsting should cease in the

CH RFA region in which thé.ogged Coupes and Scheduled Cougeslocated. Its task is
narrower than that. However, | considertatbe a factor of some weighthat the expert
committeeestablished under the EPBC Act recomnezhdor the conservation and recovery
oftheLead b e at e, atwtwl cdBsators ai timber harvesting in the Montane Ash forests
of the region. The severity of that recommendation indicates the severity of the situation facing

theLeadbeat easdspeciBso s s um

Additional biology/ecology points made ByofessorWoinarski
ProfessoiVoinarskimakesthe following observatiom his first reportabout the ecology of
the LeadbeatafderPaossumg that there 106 fAgen:e
its biologybo
However, although Leadbeaterdés possum is am
native animal species in Australia, there are important aspects of its ecology that are
unknown or poorly known: these include its home range size and dispiesal
minimum area of habitat fragments that can sustain a viable population, its overall

population size, the extent to which it can reside within regrowth vegetation, and
factors that influence its reproductive success.

ProfessoiVoinarskialsomakes thdollowing general points in his first report, to which | have
given weighiquoting directly fronProfessoWoinarskd s r, with emphasis in the original
and footnotes omitted

(@ TheLeadbeat eisndwsresiioted $oWiotoria, with almost allits distribution
and population within the Central Highlands region. Its extéwicourrence is about
4000kmz.

(b) L e a d b ePassuanrisessentially entirely arboreal. Because it rarely comes to the
ground, its movements around its home range (eg forifagand social reasons) are
dependent upon a continuous spatially interconnected network of woody vegetation

(branches, trunks and foliage of trees and tall shrubs).

(© In high quality habitat, its home range size (ie the area in which a colony lives and
defends) is 1 to da, but this estimate is based on few data, and home range size is
likely to need to be larger in poorer quality habitat.
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Family parti eRossunftypicalyausebandrelye an,onuiltiple den sites
within their territory, so the almadanceand juxtaposition of tree hollows is especially

important in determining habitat suitability and persistence and viability of colonies.

With a few not abl e Possxmaquits almostentirelyMordatiedh e at er
Ash forests, especially th@slominated by ountainAsh Eucalyptus regnangees of

suitable age and stature (with appropriate hollows) and with suitable understorey. The
minority exceptions compres(i) a very small population (aroud® individuals) in a

small strip of remnant lowhd swamp forest (mostly dominated Bycalyptus
camphora at Yellingbo; (ii) some small populations in salpine Show Gum
Eucalyptus paucifloravoodlands within the Central Highlands; and (iii) some small

populations in mixegpecies eucalypt forestsamd near the Central Highlands.

Recent technical advancesost notably the use of remote cameras (camera traps) and
thermal imageryi have allowed for much recent increase in knowledge of the
distribution and habitat use of the species. As a resuleséthreakthroughs, there has

been a significant increase i nPossaemhasnn umber
been recorded. This increase reflects an increase in survey effort and efficacy rather

than any expansi on i n reaseanitpmoputatiomsive. di st r i

Nonet hel ess, there has been no appropri at
putative range, and even surveys using camera traps and thermal imagery may fail to

detect possums that are present in an area.

The Australian conser Rossum voas reviewved in@G&lH of L e ¢
and it was uplisted to Critically Endangered in 2015, in recognition of its increasing
extinction risk. As assessed by the independent Threatened Species Scientific
Committee and accepted by the Australian Minister for the Environment, it was found

to qualify as Critically Endangered (the highest threatened category) on the basis of a
reduction in its total population size of at leas¥B0ver the previous three (possum)
geneations (ie 18 years: 199015) (criterion A2(c)) andlsoon a projected decline

in its population size of at least®0ver the next three (possum) generations (ie 2016

2034) (criterion A3(c)).

This assessment of the rate of likely future decline irmated due consideration of
the array of timbeharvesting regulations and extent of reservation in operation in
Victoria at t hePossummeas assessed byetlaedl breateried Spécges

Scientific Committee and the Australian Minister for thevitEsnment to be likely to
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experience a decline of at least8th population size over the 18 year period from
2016 to 2034 even allowing for that set of thexisting timber harvesting regulatory

provisions.

(), The assessment of rate of population decling wiormed largely by data from one of
Australiads mo s t -lagtingblsodivaensity i meritoring rprebgramso n g
undertaken by Professor David Lindenmayer and colleagues from the Australian
National University. Those studies have reported a subdtamibongoing chronic
decl i ne i n occup@essuminmonitorirg sitasdvileysspaeed @cLss
the Central Highlands, with episodic periods of acute decline associated with recent

severe anéxtensive wildfire events.

(k) It is challenging to quaify the risk of extinction, or the likely number of years to
extincti on fPossum.LTéis id pagtlp beeausé shere are some gaps in
knowl edge, notably in relation to the spe
population trajectory issubstantially influenced by stochastic events, notably the
incidence and extent of severe wildfire. A recent expert elicitation evaluated the
extinction risk for Australian bird and mammal species, and estimated that, on the
assumption of continuation afurrent management, there was &@428hance of

extinction for Leadb&a t ePos8usn within 20 years.

THE FEDERAL AND STAT E REGULATORY FRAMEWO RK IN SUMMARY

106  Much of this framework and my analysis of it, especially the EPBCtAetbackground to the
conclusion of th&egional Forest Agreemerand the provisions and operation of Regional
Forest Agreements Act 2002th) (RFA Act), is set out inthe Separate Question reasohs
adopt and rely upon what | said in those reasb{64]-[190.

107  In relation to the interaction betweer88 of the EPBC Act and the Victorian regulatory
framework,at[148}[149] of the Separate Question reasdreaid:

Claused0 inPt2 [ o f the CH RFA] records the partie
processes and systems existing at the time o0
ecologically sustainable management of forests in the Central Highlands and that these
processes and system ar e accredited in clause 47 of thi
components of the Victorian regulatory system which are accredited clrtient is

worthwhile noting them, in particular because some of them directly affect the conduct

of forestry operapns and are the subjectatter of the RFA that the Commonwealth

contends is (at least) capable of affecting the operation of the exempsiB8(it) of

the EPBC Act. The four components of the accredited Victorian systeid Trare:

the Forest ManagemePlan and the process for its review;
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the Flora and Fauna Guarantee Act 1988 [(Vic)];

the process for forecasting sawlog sustainable yield in the Central Highlands;
and

the systems and processes established by the Code of Forest Practices for
Timber Prodiction and the Code of Practice for Fire Management on Public
Land.

The last component bears directly on the conduct of forestry operations in the Central
Highlands RFA region. The provisions of the Flora and Fauna Guarantee Act are also
capable of having direct bearing on the conduct of forestry operations.

Thus, the Code is a key component of the substituted system accredited by the Commonwealth
under the CH RFA.

| set out the key elements tife Victorian regulatoryramework and the parti€gargumens

about it,in the Injunction reasonat[28]-[48]. At [29], | noted thaffor the purpose of the
interlocutory application, VicForests did not dispute that-compliance with the Code, or

with thefiManagemen$tandards anBrocedurefor timber harvesting per at i ons i n Vi
Statef o0 r ewascapable of depriving a person or entity who conducteggional Forest
Agreementforestry operation of the protection afforded by the exemptioas3i8(1) of the

EPBC Act.That concession was made agaiVioForest® ¢l osi ng written su
[61]-[62], [94]-[96], [98]-[99], [131] and [134]. The critical question is whether the

circumstances alleged by thpplicanthave that result, andicForestscontended they did not.

Notwithstanding that it mainvolve some repetitioof parts ofboth theSeparate Question
reasons and thimjunction reasons, the key aspects of the Victorian regulatory framework

which bear on the resolution of this proceeding should be set out.

Allocation orders and Timber ReleasePlans

As property of the Crown in right of the State of Victoriaglier resources are allocated to
VicForests undePt 3 of theSustainable Forest§imben Act 2004(Vic), throughpublication

of anAllocationOrder. TheAllocationOrders relevant to teiproceedingvere in evidencat
CourtBook reference6.4-6.5A. Allocation Orders can include conditiongmitations, matters
or spedications sees 15(2).Allocation is by way of gross area and the Allocation OREI3
which wasalso in evidence aSourt Book iten6.4, expressly states

No adjustments have been made for areas that are not available for harvesting under
relevant Codes of Practice relating to timber harvesting.

Takingthe Allocation Order 2013 as an example (which was amended by sebhsegders
published in 2014 and 2013he following clauses should be set out:
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OBJECTIVES
2. The objectives ofttis Order are to:

a. Allocate specified timber in State forests to VicForests for the
purposes of harvesting and selling, or harvesting lingetimber
resources

b. Permit VicForests to undertake associated management activities in

relation to that allocated timber and additional activities in the areas to
which this Order applies; and

C. Specify the conditions and limitations that applylenthis Order.
é

ALLOCATION TO VICFORESTS

é

7. Pursuant to section 13(a) of the SFT Act, timber in the forest stands described
in Item 4 of Table 1 and the map at Appendix | of this Order is allocated to
VicForests for the purposes lofirvestingandselling or harvestingor selling
timber resources @bject to the conditions and limitations in this Order).

é

AUTHORISED ACTIVITIES

9. Pursuant taesection 18a) of the SFT Act. VicForestsis permitted to harvest
and sell or harvest ossell, thetimberallocated by this Order.

10. Pursuanto sectiond 3(b) and 15{)(b) of the SFT ActVicForests is permitted
to carry outasso@ted managemerdctivities in relation tothat allocated
timber and additional activitiaa coupes described in atiynberrelease pla
(TRP) as defined in the SFT Aacluding:

a. preparation otitesfor timber harvesting

b. constructiorof access roads tmwupes

C. site rehabilitation

d. forest regeneratign

e. seed collection

f. harvest of noreucalypt species(ch as &acia species)
g. monitoring; and

h. tending or forest stands.¢ethinning).

é
SPECIFIED CONDITIONS

12. Pursuanto section 15(2)(3) and (4) of the SFAct, VicForests is required to
comply withthe following conditions:

Legislative and regulatoryobligations
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13. VicForests must comply with atelevant laws including, but not limited,to
the Sustainable Forests (Timber) Act 2004 the Forests Act 1958 the
Conservation, Forests ad Lands Act 1987 the Flora and Fauna
Guarantee Act 1988 theRoad Management Act 2004and theTraditional
Owner Settlement Act 2010

14. VicForests must comply with all relevant Codes of Practice and other relevant
documents as determinégl the Secretary to the Department of Environment
andPrimary Industrie§$DEPI) (andanypredecessaor successor theretahd
as prepared araimended from timeo time, including, but not limited tothe
Code of Practice for Timber Production 200the Code ofPractice for
Bushfire Management on Public Land 2012, and the Management Bresed
for Timber HarvestingRoadingandRegeneratioin Vict or i ads St at e
20009.

(Original emphasis.)
ThereafteVicForestsmust prepare &imber Release Plasees 37 of theSFT Act A Timber
Release Plamust be consistent with thlocation Orderto which it relategincluding any
conditions limitations, matters or specificationsss wellas with anyelevantCode of Practice

relating to timber harvesting 37(3).

In the present casaTimber Release Pldior theLogged Coupes arficheduled Coupesas
gazetted indJanuary2017, althoughitself a modification to an earliefimber Release Plan
Thenin April 201971 during the currency of this proceedinghe Timber Release Plawas
gazettedagain, without angignificantchange to thailvicultural methods designated for the

Scheduled Coupe$he text of the 201Timber Release Plaelevantly states:

Timber Release Plan

VicForests has prepared a Timber Release Plan as contemplated in Part 5 of the
Sustainable Forests (Timber) Act 2004c) (the SFT Act). Section37 of theSFT

Act requiresVicForests to prepare a plan in respect of an area to which an Allocation
Order applies for the purposes of:

(a) harvesting and selling, or harvesting or selling, timber resources; and

(b) undertaking associated management activities in relation to those timber
resources.

With respect toSectiond3 of theSFT Act, VicForests is permitted to review and
change the imber Release Plan at any time if the change is not inconsistent with:

(a) the allocation order to which the plan relates, including any condition,
limitation, matteror specification in the order; and

(b any relevant Code of Practice relating to timber harvesting.
Specified conditions
VicForests recognises that all planning andratiens of VicForests must:

(a) comply with all relevant laws including, but not limited to:

For ¢
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i. the Forests Act 1958 (Vic);

i, the Conservation, Forests and Land Act 1987 (Vic);
iii. the Flora and Fauna Guarantee Act 1988 (Vic);

iv. the Road Management A2004 (Vig; and

V. the Traditional Owner Settlement Act 2010 (Vic); and

(b) comply with all conditions, requirements and limitations in the Allocation
Order 2013 as amended.

(Original emphasis.)

115  The text ofthe2019Timber Release Plaafter repeatingie above text, then states:

Approved Changes to Timber Release Plan

The VicForests Board has approved a Change to the Timber Release Plan in
accordance witlsection43 of the SFT Act, causing notice in the Government Gazette
published on 24 April 2019 ($H4).

The Approved Changes were necessary to:

Maintain a flexible 23 year rolling operation schedule (coupes that have been
harvested need to be replaced with new coupes for the future);

Maintain consistency of the TRP with any changes made by Departihent
Environment, Land, Water and Planning (DELWP) to the Forest Management
Zoning Scheme;

Modify boundaries and silviculture based on improved planning information
gathered on existing approved TRP coupes;

Removal of coupes which have been successfullynergéed;

Removal of coupes following stakeholder consultation;

Incorporation of selected Timbg@dtilisation] Plan coupes into the TRP;
Facilitate improved access to existing TRP coupes.

116  There follows in eaciimber Release Plaatablesetting out on a coupsy-coupe basis the
forest standsvhich are scheduled for harvesting time nominated period of harvest time
Timber Release Plarit is not necessary to set out the entire content of itlmber Release
Plan but it is necessary tonderstand the form in which it appears, especially as to its
nomination of the period for scheduled harvesting angithieultural system to be usedhe
below excerpt from the 2019 Timber Release BlawwsTurducken(coupe numbeB48519
0008 in bold, which isone of theScheduled Coupéasa the proceeding in which thereater

Glider has been detected.



Table 5: Excerpt from 2019 Timber Release Plan

Region Forest District Coupe TRP Nominated | TRP Silviculture Gross | Nett Driveway | Driveway | Road | Forest

Management Number Status Period of Approval Area | Area | Area (ha) | length Length | Stand

Area Harvest Date (ha) (ha) (m) (km) Description
West Dandenong | Powelltown | 348515 Current | 2019- 2022 | 31/08/2015 | Clearfelling 27.0 18.0 0 0 0.0 Ash
Gippsland 0004
West Dandenong | Powelltown | 348516 Current | 2019- 2022 | 31/08/2015 | Clearfelling 32.2 14.0 0 0 0.0 Ash
Gippsland 0005
West Dandenong | Powelltown | 348516 Current | 2019- 2022 | 31/08/2015 | Road 5.1 1.0 0 0 0.8 Ash
Gippsland 0006 alignment-

improvement

West Dandenong | Powelltown | 348517 Current | 2019- 2022 | 01/10/2013 | Clearfelling 305 190 | O 0 0.0 Ash
Gippsland 0005
West Dandenong | Powelltown | 348517 Current | N/A 01/10/2013 | Clearfelling 38.3 260 |0 0 0.0 Ash
Gippsland 0006 Regen.
West Dandenong | Powelltown | 348517 Current | N/A 01/10/2013 | Clearfelling 30.7 170 | O 130 0.0 Ash
Gippsland 0007 Regen.
West Dandenong | Powelltown | 348517 Current | 2019- 2022 | 01/10/2013 | Clearfelling 16.8 5.0 0 0 0.0 Ash
Gippsland 0008
West Dandenong | Powelltown | 348517 Current | N/A 01/10/2013 | Clearfelling 22.8 13.0 1.6 190 0.0 Ash
Gippsland 0009 Regen.
West Dandenong | Powelltown | 348518 Current | N/A 01/10/2013 | Clearfelling 23.7 140 | O 0 0.0 Ash
Gippsland 0003 Regen.
West Dandenong | Powelltown | 348518 Current | 2019- 2022 | 01/10/2013 | Clearfelling 33.8 250 | O 0 0.0 Mixed
Gippsland 0004 Species
West Dandenong | Powelltown | 348519 Current | 2019- 2022 | 17/07/2014 | Clearfelling 43.1 32.0 0 0 0.0 Ash
Gippsland 0008




117  In the Glossary to th2019 Timber Release Platie following definition appeargwith my
emphasis added)

Silviculture Systemi Describes the methaithat will be usedto regenerate (and
hence to harvest) the coupe.

118  Despite the language in fact used in Thmber Release Plamne of the issues between the
parties ighe extent to whicthe Court can and shouldy®n thesilvicultural systems specified
in the2019Timber Release Plan its findings about how MForestswill conduct itsforestry
operationdn the Scheduled Coupe$n substanceYicForestscontends little reliance can be
placed on the entries in thémber Release Plaand theapplicantcontends some considerable

reliance can be placed on them. | make findings about that matter later in these reasons.

119  However it is the case that when fhienber Release Plamas reissued in April 2010 well
afterVicForestshad embarked on its revision of its silvicultural systéntise majority of the
Scheduled Coupegere still identified as scheduled to be harvested by-6ddlarg. Of the 41
Scheduled Gupes, 2 of thosecoupes are listed on the 2019 Timber Release Plan with the

designated silvicultural system of cldatling.

120 The Timber Release Plargpecify a thregiear nominated period of harveSthe applicant
contends the Coudan be satisfiedn the balance of probabilitighat, given they appear on
the April 2019 Timber Release Plarthe ScheduledCoupeswill (absent injunctions or
undertakings) be subject torestry operationg the period of 2012022 This is the period
which, on theapplicanb s case, the Court MmRasbts aesvsiedsesn.c eQn
VicForest&# submi ssions, 1is that si TpbenReldage®larus e t h

this does not indicate when and whether they will be subjdotdetry operations

121 It should also be noted at this point that a key planning and operational mechanidoy used
VicForestsit he concept of a ficoupeo. A biclogicahp e i s
ecologica) habitator conservatiorfunction. Rather, its a planmg tool by which the forest is

mapped and divided for the purposes$ooéstry operationand timber harvestiny i c For est s 6

ACoupe Reconnaissance Instructi onoMrRadbast ed 6
second affidavit,kK Ielazeh of native fofest of vapableé sizae, shape anils i n ¢
orientations from which timber is harvested oratbadne i s constructed or

a very similar definition to the one which appears in the glossary to the Timber Release Plans.
In the congxt of the present proceedirigrestry operationsn a coupéy-coupe basis can be

used as one way (and only one way) of i1 denti
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Act are to be applied. Of coursmrestry operationsvithin a coupe in factnvolve many
Afactionso, and there are many fAactionso whic
These are some of the matters the Court must resolve in deciding how the EPBC Act applies
toVi ¢ F o pastsandspposed conduct. The short pmremphase at this stage of the

reasons is that a coupe is a forestry planning and operational tool: it may or may not inform the

proper application of the scheme of the EPBC Act.

The Code

122 Section31 of theConservation, Forests and Landct 1987(Vic) (CFL Act) confersa power
on the relevant Minister to makeCode of Practice which p e c isthndaeds and procedures
for the carrying out of any of the objects or purposes of a relevant Tdwe Code must be

tabled beforehe Victorian Rrliament.

123 Section39 of the CFL Actprovides that complianceith a Code of Practicis not required
unlesst is adopted by a relevant laar by a condition specified in an authority under a relevant
law. For present purposes46 of the SFT Act provides:

The folowing persons must comply with any relevant Code of Practice relating to
timber harvesting
(a) VicForests;

(b) a person who has entered into an agreement with VicForests for the harvesting
and sale of timber resources or the harvesting or sale of thedxmurces;

(d) any other person undertaking timber harvesting operations in a State forest.

124  The relevant Code of Practice is tGede of Practice for Timber Producti®014 which |
have been referring t o Anearletversigmadeire20@G/owas as
the version of the Code considereddnvironment East Gippslanac v VicForest§2010]
VSC 335; 30 VR 1Brown Mountain) andMyEnvironment Inc v VicForesf2012] VSC 91
However the Court was informed there was no relevant distinction for the purposes of the
issuedn this proceeding between the key provisions relating t@téeautionary principlén

the two versions of the Code

125  The Code is a Code of Practice within the megrof Pt5 of the CFL Act and isiow a
prescribed legislative instrument in Sch 2 of tBabordinate LegislationLegislative
Instruments)Regulations2011 (Vic). As such it is subject to the principles concerning the

proper construction of legislation.
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s defined to be the WAManaging Authori

operationconductedunder arllocation Order.

Althoughs 46 of the SFT Acis the express source of the obligation imposeWioRoreststo

comply with the Code, that obligation is also recognised in the Allocation Orders;Timther
Release Plasand in the CH RFA itself (icl 47).

Incorporated into the Code are tfiManagement Standards and Procedures for timber

harvesting operations n Vi ct or i aocd,s wshtiacthe |If olreevsd sbheen r e

reasons as the AManagement Standards and Pro

The Code describes itself as containing at least three tiers of mechanisms:

1.2.8 Terminology

The following terms areusedintheCce t o provi de a structure for
outcomes and the mechanisms within the Code to achieve these. The glossary provides
further definitions.

A Code Principldas a broad outcome that expresses the intent of the Code for each
aspect of sustaibte forest management.

An Operational Goadtates the desid outcome or goal for each of the specific areas

of timber harvesting operatiorns, meet the Code Principles.

Mandatory Actionsare actions to be conducted in ordeathieve each operational

gaal. Timber harvesting managers, harvesting entities and operators must undertake all
relevant mandatory actions to meet the objectives of the Code. Mandatory Actions are
focussed on practices or activities. Failuraibolertake a relevant Mandatory Action
would result in norcompliance with this Code.

Atcl 1.3

13

the Code then sets out ACode Principle:

Code Principles

Timber production on all native forest and plantations in Victar@aguided by the
Code Principles described in Table 1. The Code Principles express the broad outcomes
of the intent of the Code for each aspect of sustainable forest management.

The six Code Principles are developed from the internationally recogniseiledlo

Process criteria, and are consistent with the objectives S8ustainability Charter for

VictoriaGs State forestdReporting mechanisms such\as ct or i aés St ate of th
Reportuse the same principles, and demonstrate
international leader in sustainable forest management.

The six Code principles are that:

1.

Biological diversity ad the ecological characteristics of native flora and fauna
within forests are maintained

The ecologically sustainable lotgrm timber harvestingapacity of forests
managed for timber harvesting is maintained or enhanced.
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3. Forest ecosystem health and vitality is monitored and managed to reduce pest
and weed impds.

4, Soil and water assets within forests eoaserved. River health maintained
or improved.

5. Cultural heritage values within forests are protected and respected.

6. Planning is conducted in a way that meets all legal obligations and operational

requirements.

Timber production must always be planned andducted according to knowledge
developed from research and management experience so as to achieve the intent of the
Code Principles. Application of this knowledge will ensure that timber camcentd

be utilised while ensuring that impacts on soil, water, biodiversity, forested landscapes
and significant archaeological, historic and other cultural hergéige are avoided or
minimised.

In Table 1, the Operational Goals of the Code are aligridtdeach Code Principle.
These Operational Goals are repeated in the body of the Code, with a variety of
Mandatory Actions to achieve each Goal. This framework translates the high level
Principles into orground action.

The term Abi odintheCodeinthe&lossasy.: def i ned

diodiversityd means the natwural diversity of all 11
of flora and fauna, the genetic variation within them, their habitats, and the ecosystems
of which they are an integral part.

This defintion is of some significance in mfactfinding. 1 do not consider many of
VicForest&¥ contentions on the facts. fully reflect

The whole of Table 1 is not relevant to the issues in this proceeding, but parts of it are and they
should be set out:

Table 6: Extract from Table 1 of the Code

Code Principles Operational Goals Section
Biological diversity and| Timber harvesting operations in Stéeests 2.2.2and 3.2.2
ecological specifically address biodiversity conservation riskg Conservation of

characteristics of nativel and consider relevant scientific knowledge at all | Biodiversity
flora and fauna within | stages of planning and implementation.

forests is maintained. | _ , o ' 2.11,231and
Timber harvesting operations in private native forg 3.1.1 Forest

specifically address the conservation of biodiwgrsi| Planning
in accordance with relevant legislation and
regulations, and considering relevant scientific
knowledge at all stages of planning and
implementation.

The ecologically Timber harvesting operations are planned and 2.1.1and 2.3.1
sustainable longerm conducted to maintain a losigrm ecologicdy Forest Planning
timber production sustainable timber resource.

capacity of forests

Harvested native forest is managed to ensure that 2.6.1 and 3.5.1
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managed for timber forest is regenerated and the biodiversity of the ng Regeneration
harvesting operations ig forest is perpetuated.
maintained or enhance

Planning is conducted i| Long-term forest management planning maintains| 2.1.1 and 2.3.1

a way that meets all ecologically sustainable timber resource that Forest Planning
legal obligationsand mitigates the impacts on all forest values.

operational ] ] ] ]

requirements. Effective and inclusive planning processes are us¢

for timber harvesting operatiots meet the
requirements of this Code and the Management
Standards and Procedures

134  This lastCode Principlealso relevantly requires thati For e st Coupe Pl an wt
operational requirements is prepared in accorglanth this Code prior to the commencement

of each timber harvesting operationo.

135  Chapter 2 of the Code then deals with the application of the Code to State Forests. It begins
with the following statement:
This Chapter applies to the plannihgyvestingroading, tending and regeneration of

State forests where timber harvesting operations are conducted, including both native
forests and plantation forests that are owenredl managed by the State.

136  Chapter 2 is then divided into a number of topics. The setopidlis relevanto the issues in
this proceedinglt is titled AiEnvironmental Values in State forets and begi ns w
statement that
Timber harvesting operations in native forests may have local impacts on
environmental values such as water dyandbiodiversity. Appropriate planning and
management through the lifecycle of the timber harvesting operation can minimise

these impacts. This section includes requirements rthegt be observed during
planning, roading, harvesting, tending and regai@r of native forests.

137  After dealing with water qualityriver health and soil protectipim cl 2.22 the Code then deals
wi th fCon 8iediveratypi oAl bf of t hat section shoul d

2.2.2 Conservation of Biodiversity
Operational Goal

Timber harvesting operations in State forests specifically address biodiversity
conservation risks and consider relevant scientific knowledge at all stages of planning
and management.

Harvested State forest is managed to ensure that the forest is regeanthtbe
biodiversity of the native forest is perpetuated.

The natural floristic composition and representative gene pools are maintained when
regenerating native forests by protecting Kimgd understorey speciemnd using
appropriate seed sources anaesi of dominant species.
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Forest health is monitored and maintained by employing appropriate preventative,
protective and remedial measures.

Chemicals are only used where appropriate to the site conditions and are conducted
with due care for the maintenanakforest health, water quality, biodiversity and soil
values.

Mandatory Actions
Addressing biodiversity conservation risks considering scientific knowledge

2221 Planning and management of timber harvesting operations must
comply with relevantbiodiversity conservation measures specified
within the Management Standards &rdcedures.

2.2.2.2 The precautionary principle must be applied to the conservation of
biodiversity valuesThe application ofhe precautionary principle will
be consistenwith relevant monitoring andksearch that has improved
the understanding of the effects of forest management on forest
ecology and conservation values.

2.2.2.3 The advice of relevant experts and relevant research in conservation
biology and flora andauna management must be considered when
planning and conducting timber harvestopgrations.

2224 During planning identifijpiodiversity values listed in the Management
Standards an®rocedures prior to roading, harvesting, tending and
regeneration. Adarss risks to thesealues through management
actions consistent with the Management StandardsPaodedures
such as appropriate location of coupe infrastructure, buffers, exclusion
areas, modified harvest timing, modified silvicultural techniques or
retertion of specificstructural attributes.

2.2.2.5 Protect areas excluded from harvesting from the impacts of timber
harvesting operations.

2.2.2.6 Ensure chemical use is appropriate to the circumstances and provides
for the maintenancef biodiversity.

2.22.7 Rainforest coomunities must not be harvested
Perpetuating the biodiversity of harvested native forests

2.2.2.8 Longterm (strategic) forest management planning must incorporate
wildlife corridors,comprising appropriate widths of retained forést,
facilitate animal movement betwepatches of forest of varying ages
and stages of development, and contribute to a lirdgestem of
reserves.

2229 Modify bb size and rotation periods to maintain a diversity of forest
structureghroughout the landspe.

2.2.2.10 Retain and protect habitat trees or habitat patches andiveag
understorey species povide for the continuity and replacement of
old hollowbearing trees and existingegetation types within each
coupe.

2.2.2.11 Use silviculturalsystems that suit the ecological requirements of the
forest type.
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2.2.2.12 Regenerate harvested areas using seed from overstorey species with
provenances native the area.

Maintaining forest health

2.2.2.13 Implement appropriate vehicle and equipmeygibne precautions
when moving from areasof known pest plant, pest animal and
pathogen infestations.

2.2.2.14 Implement appropriate control actions where timber harvesting
operations havitroduced or exacerbated a pathogen or weed.

2.2.2.15 Report thesuspected introductiosf new or unknowrexotic agents to
DEPI 6s Besest®orecuri ty

2.2.2.16 Where Myrtle Wilt (Chalara australis), Cinnamon Fungus
(Phytophthora cinnamomi) or Ro&bt (Armillaria) is known to exist,
apply appropriate measures to miigmthe spread dfiese pathogens.

The precautionary principlées a defined ternn the Codeand itsmeaning anaperationis a

central issue of dispute between the parties. The Glossary to the Code provides:
(precautionary principle6 me ans wh &ng decisionst tratwill laffect the
environment, careful evaluation of management options be undertaken to wherever
practical avoid serious or irreversible damage to the environment; and to properly
assess the riskeighted consequences of various optidihen dealing with threats

of serious or irreversible environmental damage, lack of full scientific certainty should
not be used as a reasir postponing measures to prevent environmelggitadation.

| explain my conclusions about the meaning of thisnden later in these reasons. However,

it should be immediately noted that, as a legislative instrument, where the Code piftuaides
a term Ameanso s o ayéxpressogimpliedcantrary sitertigheCourt t o
should construe that d®ing an exhaustive definitiohVotton v State of Queensland (Blo
[2016] FCA 1457;352 ALD 146 at[1121], and the authorities there cit&ke alsdennis
PearceStatutory Interpretation in Australigdth ed, LexisNexis Butterworth2019 at[6.5].

| also note thatl 3.22 of the Code regulates the conduct of timber harvesting in private native
forests for the conservation of biodiversity. In other words, it is the equivalehR &2, but

for private native forests. The salient point is thatehe no equivalent afl 2.22.2: that is an
obligation imposed only on the State agency.

The Management Standards and Procedures

It would appear that thdanagement Standards and Procedua®issued pursuant @nact

of executive power, andiere madeby the Land Management Policy Division under the
authority of theMinister forEnvironment and Climate Chandgy s 31(2) of the CFL Act the
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Management Standards and Procedaresable to bécorporated into the Cod8ection31

should be reproduced fall. It provides:

31 Power to make Codes of Practice

) The Minister, in accordance with this Part, may make Codes of Practice which
specify standards and procedures for the carrying out of any of the objects or
purposes of aglevant law.

2) A Code of Practice may apply, adopt or incorporate any matter contained in
any document, standard, rule, specification or method, formulated, issued,
prescribed or published by any person whether

(a) wholly or partially or as amended Wyet Code of Practice; or

(b) as formulated, issued, prescribed or published at the time the Code of
Practice is made or at any time before then.

The Code states:

The Management Standards and Procedures are informed by relevant policy
documents including pigies relating to specific forest values such as threatened
species, guidelines and strategies within forest management plans made under the
Forest Act 195&nd Action Statements made under fh@ra and Fauna Guarantee

Act 1988 The Management StandardwlaProcedures replace any directions relating

to timber harvesting operations contained within these documents.

It might be observed that despite the Code being one of the primary mechanisms for the
Asubstitute regi meo f or the BRBC fcy thgredisne ieferente t h e
to the Management Standaraisd Procedureleing informed by for examplei Recovery
Plansunder the EPBC Act, or Conservation Advices.

The most critical parts of thélanagement Standards and Proceduoethe issues irhis
proceeding aréocated in théntroduction and should be reproduced:

1. Introduction
1.1 Scope

1.1.1.1 The Managemernstandards and Procedures apply to all commercial
timberhar vesting operations conducted i
where the Codapplies.

1.2 Role

1.2.1.1 This document provides standards apdbcedures to instruct
managingauthorities, harvesting entitiesd operators in interpreting
the requirementsf the Code.

1.2.1.2 These Management Standards and Procedures do not takacthef
themandatory actions in the Code.

1.2.1.3 Where there is a conflict between the Code and these Management
Standard$’rocedures, the Code shall prevail.
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1.3  Application

1.3.1.1 Notwithstanding clause 1.2.1.3, operations that comply with these
Management Standards and Procedures are deemed to comply with
the Code.

1.3.1.2 Requests for exemptionstemporary variations to these Management
Standards and Procedures will demonstrate to the satisfaction of the
Minister or delegate that they are congidgtevith the Operational
Goals and Mandatorictions ofthe Code.

145 One of McForest& ar gu me nt sclli3%.1 obthes Madagement Standards and
Procedureslt will be apparent that some reconciliatioatween the terms of that clause and
the terms otl 1.21.3 is required.

146  TheManagement Standards and Procedoogesain specific prescriptions for some threatened

fauna species, but not all threatened fauna species. Relevantly this is provided for by cl 4.2:

4.2 Fauna

4.2.1.1 Apply management actionsrfeare and threatened fauna identified within
areas affected by timber harvesting operations as outlined in Appendix 3 Table
13 (Rare or threatened fauna prescriptions).

147  One then turns to the specific prescriptions in Appendix 3 at Table 13, relevamtGentinal
Highlands

Table 7: Extract from Management Standards and Procedures Appendix 3, Table 13

FMA Common name | Scientific name | Management Action

Central L eadbeatGymnobelideus | Exclude timber harvestingperations from
Highlands | Possum habitat | leadbeateri areas of Zoné&B habitat where there are mg
FMAs than 12 hollow bearing trees perh& in

patches greater than h@ and wattle densit
exceeds tn2/ha.

This prescription applies until either of ti
two Zone 1B attributes:

1. the presence of deadhature of
senescent living trees; or
2. wattle understorey

no longer exist.

Where evidence of ZorfA habitat is found
in the field follow claus€.1.1.3 of this
document using tabke in Appendix5 the
Planning Standards for information.

Central L e adb e atGymnobelideus | Where evidence of this value is found in {
Highlands | Possum colony | leadbeateri field follow clause2.1.1.3 of this documer
FMAs using tabled in Appendixs the Planning
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Standards for information.

148 | note, and it is common ground, thaéte is ndimber harvestingrescriptionin Table 13 (or
anywhere elsefpr the Greater Glider in the CH RFA region, or ©entral Highlands Forest
Management AreaGH FMA) region (which for the purpose of tle®upes in issue in this
proceeding araccepted to be eextensive¢. There isa specific prescriptiorfor the Greater
Gliderin the East GippslanBorest Management Argahichrequirescomplete protection of
100haof suitable habitatvhere more thatwo Greater Gliders are reported per hegtarore
than10 Greater Gliders are recordeer kilometre more than % Greater Gliderare reported
per hour of spotlighting or where fAsubstant.
h a b i. Noaeal@xplanation was gimeén the evidence a®twhy a prescription was made
respect of the Greater Glidier theEastGippsland region but not for the Central Highlarids.
do note however, that Appendid to the East Gippsland FMAwhich was in evidenge
comprises a tableorane¢ei vateidornm S e ic dtedsrecavédss hi T S
the state othe Greater Glideasii S 2 0 . Bel ¢i®B2tohe st alelfe hed as f ol

S2 = population will be severely reduced by timber harvesting and will not use
regrowth, thereforenlikely to persisat t he si te ¢é

149  This is consistent with the evidencelmf Smithand the @eaterGlider ConservatiorAdvice,
but there remains no explanation as to why, recognising that to be the case, there is no
prescription for the @aterGlider in the CH RFA region. There was certainly no evidence to
suggest the statement could only apply to the East Gippsland populaticeatérGlider, and
| find it is unlikely there is a conservatidmsed reason for the absence of the prescription in
the CH RFA region.

The role of theEPBC Act Conservation Advices, despite any State regulatory regime
150 In the contextof assessing thapplicationof the exemption irs 38, and theapplicanb s
contentions about thgrecautionary principld consider the termd the Conservatiordvices
for each speciet be highly material. While thiegislativescheme of the EPBC Act, as |
explained in the &arateQuestionreasonscontemplateshe regulation oforestry operations
througha substituteregime at State level, does notcontemplate thah enactingand more
importantly implementing that regimeresponsibleStateagencieqsuchas VicForest$ can
ignore, and not act upon, the biodiversipnservatiormeasuresindrecommendationghich
are prescribegursuanto the very samstatutoryscheme. As | have explainedpnservation
Advicesare amandatoryinstrument of regulation under the EPBC Act. They, togethtr
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any Recovery Planare foundationadourcedor what steps are necessary apgropriatedo
work towardsthe conservatiorand recovery ofhreatenedpecies. That is their function. The

s 38 exemptiondoes not entitle State agencies INeForeststo setsuch instructions and

recommendation® one sidelndeed, theexemptioncontemplates tant what ever i s d
the groundo, pur suant t leasteonsistenbvishtthe tamteneéof r e gi m

Conservation AdviceandRecovery PlangOtherwise, the objectives thedominantscheme
in the legislative structure for the conservatia of matters of national environmental
significance (including threatened speci@s)Australiai which is the EPBC Act are

fundamentally frustrated

THE COUPES IN ISSUE

Theapplicanbs case is divided VicForestdt W o ogemmtionsy , i n
The first part concernthie Logged CoupesThere are6 of these.

The second part f t he ap pdoncarrs nhESéheduled aCaupesAs their name
suggests, these are couflisted as proposed for forestry operatioms the Timber Release
Plan, but for which there may or may not be individual coupe pl@here are4l of these.
There is one coupeamedHairy Hyde which is identified as both aLoggedCoupeand a

ScheduledCoupe because it has only been partially harvested

In the secondurther amended statement of claim filed on 18 January 28&9Camberwell

Junction coupewnvas moved from theScheduledCoupe into theLogged Coupe category

because the evidenestablishedhat timber harvesting operations in that coupe had completed
However, theevidence oMr Paulalso establishes that some of the cougestified by the

applicantas ScheduledCoupeshave in fact been subject partial harvesting. Those coupes

are identifiedat[176] of his second affidavit. They are Gun Barhest White House and

Vice CaptainAt this point it should be noted that Gun Barrel, Chest and White House remain
identified as fischedul edo @25D,t7h6D andd.pls Viewt Cou
Captainiscorrectlyi dent i fi ed wats filsedhgidndg edommencedod on
Book items 7.1A and 7.9D. | also note that Camberwell Junction remains identified as
Aschedul edd but Al ogging commencedod on the m

it now being classified aslaoggedCoupe.

The parties produced a number of lengthy and detailed tables about the 66 coupes, which were
of assistance to the Court but which pose some challenges in terms of describing their content

in reasons for judgment. Since at least a part oaipdicantd s (bt sog all of it)is based
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on a coupdy-coupe analysis, it wilbe necessary to descend to that level at some points in
thesereasonsln substanceYicForestssought to have the Court remain, in its analysis, at coupe
level. However, that isot how theapplicanbs case has been pl eanded ai

assessment needs to be made.

It can be seen from the maipsthe Court Bookhat the impugned coupes aas a matter of
geography, grouped. The groups are identifnetthe first colunm in Table8 below. This issue
has some significance for the partiesd argun
applicant to increase the | ikelihood of seri

the species.

A map showing the agged Coupes and Scheduled Coupes in sufficient detail to identify them
and t heir dsAtlaphenenfiAgio tihesegeasons.

There are other divisions of the coupes which will also need to be considered, in particular as
between those coupes whéogestry operations are contended by the applicant to affect the
Greater Glider, and those contended to affe
noted, the habitat needs of the two species are quite different, and therefore it is not surprising
that forestry operations in different areas of the Central Highlands forest are identified as

having an impact, or posing a threat, to one species rather than both.

Table8 indicates the coupesheret he appl i cant all eges VicFore
likely to have had, or are likely to have, a significant impact on the Greater Gatethe
column headetdeda@Beéeh(t e d st Po ssalmuanboth.mthesd e d L

reasons:

(@ Logged Coupesvheret he appl i cant al lepgratisns &e likelyor est
to have had a significant i mppggedGlidesn t he
Coupeso,;

(b) Logged Coupesvheret he applicant all eges VicForest

to have had a significanumimpactcabhedhé

Leadbeaterdés Possum Coupeso; and
(© ScheduleCoupesvheret he appl i cant all eges VicForest
to have a significant i mpact on the Lea

Leadbeaterdéds Possum Coupeso.
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Sched

likely to have a significant impact on the Greater Glider, so there is no need to have a separate

Theap | i cant all eges that in each of the

definition delineating those coupes from other Scheduled Coupes.

Thee are 17 Logged Glider
Schedul ed Leadbeatsestated abdve, sherel are 4C Sangu@esi Coupes,

including 18where the applicant only alleges significant impact on the Greater Glider.

Coupes, 15 Logged

It is not contested that Greater Gliders have been detected in or borelecimg the Logged
Glider Coupesand all of theScheduled Coupesvhich includesHairy Hyde, the coupe
L e a d Possamsenavédsn
detected in omearbyeachof the LoggedL e a d b e at e rCéupesaRdeackai the
ScheduledL e a d b e at e rCoupes(Rgais selusingthe coupe Hairy Hyde)The

classified as both aoggedCoupeanda SheduledCoupe

detections are recorded on the map which is Attachment B to these reasons.

InotethaGui t ar Sol o, one of the Logged Ledamdbeate
app!l i Anmexured Bto its closing submissions i Assessment of har ve
Leadbeaterdéds Possum in Coupes s Hdwevercltakeof L e

this to bean inadvertent omissigas theGuitar Solo coupe plan recordsedde a t Bossins

colony within the coupe boundary

At trial, VicForestddid not contest any of trepplicand s e v i d e ndetectiomdobeither t h e

species in any of the imgoed coupes.

Table 8: List of coupes in issue in the proceeding

Coupe Group Coupe Number | Coupe Name Logging Status GG | LbP
Acheron 309507-0001 | Mont Blanc Logged Yes | No
Acheron 309507-0003 | Kenya Logged Yes | No
Acheron 307-507-0004 | The Eiger Logged Yes | No
Acheron 3095070007 | White House Scheduled Yes | No
Ada River 348517-0005 | Tarzan Logged Yes | No
Ada River 3485180004 | Johnny Scheduled Yes | Yes
Ada River 3485190008 | Turducken Scheduled Yes | Yes
Ada Tree 3445090009 | Ginger Cat Logged Yes | Yes
Ada Tree 348506-0003 Blue Vein Logged Yes | Yes
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Ada Tree 344509-0007 | Blue Cat Scheduled Yes | Yes
Baw Baw 4835050002 | Rowels Logged Yes | No
Baw Baw 4835050018 | Diving Spur Scheduled Yes | Yes
Beech Creek 3005240002 | Waves Scheduled Yes | Yes
Beech Creek 3005390001 | Surfing Scheduled Yes | Yes
Big River 290-527-0004 | Camberwell Logged Yes | No
Junction
Big River 2905250002 | Vice Captain Scheduled Yes | No
Cambarville 3125100007 | Bromance Logged Yes | No
Cambarville 3125100009 | Lovers Lane Logged Yes | No
Coles Creek 297-5380004 | Home & Away | Scheduled Yes | Yes
Hermitage Creek | 307-505-0011 | Guitar Solo Logged Yes | Yes
Hermitage Creek | 3075050001 | Drum Circle Scheduled Yes | No
Hermitage Creek | 307-505-0009 | Flute Scheduled Yes | No
Hermitage Creek | 307-505-0010 | San Diego Scheduled Yes | No
Kalatha Creek 2985090001 | South Col Scheduled Yes | Yes
Loch 462-507-0008 | Estate Logged Yes | No
Loch 4625060019 | Brugha Scheduled Yes | No
Loch 462-507-0009 | Jakop Scheduled Yes | No
Matlock 317-5080010 | Swing High Logged Yes | Yes
Mount Bride 345526-0003 | Louisiana Scheduled Yes | Yes
Mount Bride 345526-0004 | Bourbon Street | Scheduled Yes | Yes
Mount Despair 2985160001 | Glenview Logged Yes | No
Mount Despair 2985190003 | Flicka Logged Yes | No
Mount Despair 2985020003 | Chest Scheduled Yes | No
Mount Despair 2985100003 | Bridle Scheduled Yes | No
New Turkey Spur | 3485150004 | Greendale Logged No Yes
New Turkey Spur | 3485040005 | Gallipoli Scheduled Yes | Yes
Nolans Gully 297-5050001 | Goliath Scheduled Yes | Yes
Nolans Gully 2975090001 | Shrek Scheduled Yes | Yes




- 66 -

Nolans Gully 297-509-0002 | Infant Scheduled Yes | Yes
Nolans Gully 297-511-0002 | Junior Scheduled Yes | Yes
Noojee 4625040004 |Skerry 6 9Llogged Yes | Yes
Noojee 4625040009 | Epiphanie Scheduled Yes | No
Noojee 4625040008 | Loch Stock Scheduled Yes | Yes
Rubicon 2885160007 | Golden Snitch | Logged No Yes
Rubicon 2885160006 | Hogsmeade Logged No Yes
Rubicon 287-511-0006 | Houston Logged No Yes
Rubicon 287-511-0009 | Rocketman Logged No Yes
Salvage Creek 4635040009 | De Valera Logged No Yes
Snobbs Creek 2885050001 | Dry Spell Scheduled Yes | No
Snobbs Creek 2885060001 | Dry Creek Hill | Scheduled Yes | No
South Noojee 462512-0002 | Backdoor Scheduled Yes | No
South Noojee 463501-0005 | Lodge Scheduled Yes | No
Starlings Gap 3455030005 | Bullseye Logged No Yes
Starlings Gap 3455050006 | Hairy Hyde Part bgged Yes | Yes
part scheduled
Starlings Gap 3455060004 | Opposite Fitzies| Logged No Yes
Starlings Gap 3455040003 | Smyth Creek Scheduled Yes | Yes
Starlings Gap 3455040005 | Starlings Gap | Scheduled Yes | Yes
Starlings Gap 3455050009 | Blacksands Scheduled Yes | Yes
Road
Sylvia Creek 297-526:0001 | Gun Barrel Scheduled Yes | Yes
Sylvia Creek 297-530-0001 | Imperium Scheduled Yes | Yes
Sylvia Creek 297-530-:0002 Utopia Scheduled Yes | Yes
The Triangle 3175080008 Professor Xavier Logged No Yes
Torbreck River 312007-0014 | Skupani Scheduled Yes | No
Torbreck River 3125080002 | Splinter Scheduled Yes | No
Torbreck River 3125030002 | Bhebe Scheduled Yes | No
Torbreck River 312-002-0006 Farm Spur Gum| Scheduled Yes | No
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THE PARTI ESO 1GNNS NSENWARY

The partiesd positions were explained in the
and in oral openings. Aside from one matter, there was no dispute thegipgieané s c as e
remained thesame after the cloge of the evidence and in final submissiowgForest®

defence substantially altered shortly before the originalsdsge for trial. Thereatfter, its

position has remained consistent.

The pleadings are somewhat challenging. Thatoiniticism of the pleaders, but rather a
recognition of the factual complexity of the issuasdof the complicated regulatory regime
which surrounds the conduct of forestry operations in Victoria, together with the constructional

challenges presented pyovisions in the EPBC Act.

The parties then developed their respective positions in lengthy closing written submissions,
with multiple annexures. Thepplicanb s c¢cl osi ng wr i tt e262pagesh mi s s i
including annexuresVicForest® ¢ | o $tan sulpmissgions occupied 264 pages, including
schedulesThe parties filed written replies of 25 and 23 pages respectively. In addition, the
parties had addressed orally for two days, after the conclusion afalleidence and prior to

the filing of closing written argumeat |t is neither possible nor necessary in these reasons to

refer to every point made by the parties, but | have attempted to capture the substance of their
positions, and to deal with the detail in making the findings of fact anddaessary to resolve

the allegations made by thgplicantin its pleadings.

One matter which has made the Courtds task r
written closing submissions, neither party gave the Court any kind of summaty ladyi

arguments, and how one flowed from, or into, another. This has meant the Court has needed
itself to piece together t noteonlyptlzeir overarchibg s u b mi

framework but also where there are disputes between the partieghand there are not

In this section of my reasons, | do no more than highlight the main arguments made by the
parties, and some of the key points at which their arguments diverged. It will be necessary later

in these reasons to return to the more granulaa s pect s of the parti es:¢

many twists and turns, and, isnelation tes38(lgim i n  t
particular
Theapplicantb s case i n summary

The key aspects of thepplicanb s al | egati ons are as foll ows.
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Following from theSeparate Questiarasons, and the wholesalepteading of thepplicanb s
casetheapplicantaccepted thain order forVicForest® f or estry operati ons
of the exemptionn s38(1) of theEPBCACt, it needed to eablish thatVicForestsdid not
undertake its forestry operations or did no
accor da n thatis,vinicompléance with the substitute regime implemented pursuant

to the CH RFA, located in the CH RFAdlf and in the suite of applicable State regulatory

schemes and instruments.
Theapplicanbs case f ocused oecompliance with the sebgtidute iregime: o f  n

€) In relation to th&reater Glideonly, nonrcompliance byicForestswith the obligaion
contained ircl 2.22.2 of the Code, being threquirement in its forestry operatiotts
apply theprecautionary principleo the conservation of biodiversity valu®&scForests
is required to comply with the Code lbgason ofs46 of the SFT Act. The non
compliance withcl 2.22.2 was pleaded as naompliance in relation teachof the
individual coupes, and alternativelyi i n r el someavaldb toof it he coupe
[113A] and [113H]of the third further amended statement of claifihese arghe
pleadings which are challenged byVicForests for their uncertainty. VicForests
contends theapplicantfails to identify 7 in the pleading or even in its closing
submission$ what are the particuldorestry operatione 0t undert aken #fin
wit h 6 t h eto@hith iR Bllagations relate.

(b) Non-compliance witttll 2.2.2.4, 2.5.1.1 and 2.2.2.1 of the Code, which in turn refer to
mandatoryobligations arisinginder the Management Standards and Procedures. The
parties referred tthis collection ofalleged norcompliant forestry operationas the
Ami scell aneous breacheso, and-cdampliantcesid | do
coupespecifig although some of the allegations involve a comparatively large number

of coupes

The focus of theappliant® s£ase ons38(1) wasthe argument if170@)] above. The
miscellaneous breaches arguments playsaimewhasecondary role in the trialthough they
are factintensive to resolveand it is necessary for the applicant to succesdnmeof them in

order for the 88(1) exemption to be lost in all of the 66 impugned coupes

The parties made competing submissions about the meaning, apexatoeffect of the

precautionary principléself, andcl 2.2.2.2. Much of this debate revolved around the approach
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to theprecautionary principleaken by the Supreme Couwtt Victoria in theBrown Mountain

case andwhether that approach wasrrect andught to be adopted by this Court.

173 Much of the expert evidence was devoted to
whether (if as theapplicantcontended an¥icForestsdisputed,VicForestswas required to)
VicForestshadcomplied withcl 2.2.2.2in its forestry operations in theoggedGlider Coupes
and Scheduled Coupandthe effects of those operations on @reater GliderAt [371] of its

closingwritten submissions, thapplicantsummarised its contentions on this key issue:

a Theallegation is that VicForests will use the method of silviculture that it has
designated in its own TRP as the method that will be used in each coupe, i.e.
clearfelling, seed tree retention and regrowth retention harvesting, will not
survey for Greater Glier or its habitat, and will not apply any protective
prescriptions to detections of Greater Glider or high quality habitat identified
in the coupes;

b. VicForests has used the clearfell, seed tree, or regrowth retention harvesting
method in all of the loged coupes, surveyed none of them for Greater Gliders
or their habitat, and applied no effective prescriptions to detections or Greater
Glider habitat;

C. VicForests has, while this proceeding has been on foot, continued to harvest
coupes in the Central gihl ands with Greater Gl iders
Possums present using clearfelling, seed tree retention and regrowth retention
harvesting, and has no proposal to apply any effective prescriptions to Greater
Glider detections, to survey for Greater Glidershair habitat, or to protect
high quality habitat.

174 At [37] of its closing written submissions, tapplicantsummarised its case ab@B8(1) in
the following way (with my emphasis in bold to delineate ttireecategories of allegation

and underhing in the origina):

The manner in which the Applicantds case is

a. Themanagement of and harvesting of the trees in tHeggedcoupesfailed
to comply with a number of provisions of the Code and therefore was not
undertaken in accordance tvithe RFA and was not exempt undé&s;

b. The management of the treesin the scheduled coupeshas failed and
continues to fail to comply witbl 2.22.2 of the Code, such that those forestry
operations have not been and are not being undertaken in @woendith the
RFA and are not exempt unde38;

C. The proposed harvesting of the trees in thescheduledcoupes,like the
actions that have preceded such harvesting, will fail to complyav2t2.2.2 of the
Code, and therefore will not be undertakemacordance with the RFA and will not
be exempt undes 38.

175  VicForestscontendghatt o t he extent the above summary o

managementf trees in the Logge@oupesandScheduled Coupes by reference to the Timber
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Release Plarthe Preharvest Biodiversity Survey Instruction and the Interim Greater Glider
Strategy, ifis not covered by thapplicanbé pleadingsa nd i s a | dddresshisissaes e 0 .
in further detail later in these reasons.

176 At [577] of its closingwritten subnissions, theapplicantexplained its contentions about the
consequences of the loss of th88(1) exemption in the following way (again with my
emphasis in boldand underlining in the origingal

The exemption is lost for the whole of the forestry operatvhich is affected by the
breach.

a. Where it is ébreach ofcl 2.22.2in relation to the identification of coupes on
the TRP, PréHarvest Biodiversity Survey or the Interim Greater Glider
Strategythe exemption is lost for all coupes in which the Giager Glider
is or may be present(or, alternatively, seriously or irreversibly damaged)
(here, the evidence is clear, Greater Gliders wetgally presenin 56 of the
coupes in issue, no question of fAmay be p

b. Where it is abreach only in relation to the planning or harvesting of a
particular coupe 1 i.e. the failure to identify and protect a particular
biodiversity valuethe exemption is lost for that coupéecause the breach
affected the planning or harvesting of that coupe.

177 Inwrittenreply submissions, thepplicantcontendeddt[92]):

Sectiors 18 and 38(1) are not eextensive: see [§P] above (cfVCS [493}[494]). A
series of forestry operations may lose the exemption w1). The Court can then
consider that series of tagties (or project, or undertaking) as one action having one
significant impact.

178  In other wordsthe applicant contends thanhce thes 38(1) exemption is lost, for whatever
reason, then the whole WicForest® f or e s t (8){as tbaptermsgplias onrthe facts
eitherin a particular couper more broadly) is exposed to the prohibitiors 8 of the EPBC
Act for all purposesthat is,not justin relation tohow that forestry operation might impant,

for examplethe Greater Glider

179  On the catended basis that it had proven loss ofstB8(1) exemption in relation to all of the
Logged Coupes and Scheduled CouplesapplicantthensubmittedthatVicForestéforestry
operationsn all of the 66 coupes were exposed to the prohibitiorssLBiof the Act. It was
common ground there was no approval given by ti@dtérto VicForestsunder P®O of the
EPBC Act. Therefore, the question was,dpelicantcontended (andassf38fidi d not e x i s
whetherVicForest® f or est r y dqggedCGoupesandScheduled Gobhpesere
likely to havehad, or were likely to have, significant impact on th@reater Glideand on the

Leadbeat e soiasto&gagesthe prohibitions 18.
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180  The initial question, and on® which the parties brougltompeting approaches, was how
VicForest¢ f orestry operations wer<l8 whichdoesna@ssess
use the language &drestry operations but of MfAactiond. This is a
parties. At [586}[589] of its closhg submissions, thapplicantput its argument in the
following way:
The Applicantdés case in respect of significa
levels: the Applicant has pleaded that forestry operations in each, some or all coupes,
logged or scheded or logged and scheduled, constitutes a single ackimd {urther

amended statement of clai@B 11A at[17-17A], [31-31A], [41-41A], [72-72A]).
Thus, for example, the Court may considsrone impadhe impact of:

a. one logged coupe; or

b. all thelogged coupes; or

C. one scheduled coupe; or

d. all the logged coupes and one scheduled coupe; or
e. all the logged and all the scheduled coupes.

VicForests has admitted that forestry operations in each, some or all coupes, logged or
scheduled or logged and scheduled, constitute an action (Further Amended Defence to
Second Further Amended Statement of Claim CB atf47-17A], [31-31A], [41-

41A], [T2-72A]).

Contrary to that position, VicForests attempted to argue in oral closing submissions
that the Applicant had only pleaded its case on the basis of establishing significant
impact in individual coupes. That is clearly not the case when regardi i® hthe
pleadings, and the Applicant submits that VicForests cannot now resile from the
admissions made in the pleadings.

The Applicantés position is therefore th
in relation to t hemissionsdaddaiby idForests.0 gi ven t

a
he ai
(Original emphasig

181  In respect 0ok 18 andthe Greater Gliderthe applicantrelied heavily on the evidence of its
species experr Smith (as it had in itss38(1) arguments). Its argument proceeded, as its
argument ors 38(1) had done, on the premise tMatForestshad carried out, and proposed to
carry out, forestry operationsn the Logged Coupes and Scheduled Coupdsch were
properly described as fAhigh ithetamlitaninddginf or e s |
relation to significant impactwere set outt[604] of its closingwritten submissions, and

included matters such as:

(@ the listingof the Greater Glidein the Vulnerablecategoryunder the EPBC Acfor
reasons of population decline, read with the populatemiine nationally as described
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in the Conservation Advicgncluding the estimate87% decline in the Greater Glider

over a 22year period)

DrSmithbs opinion thaaréopesimayi bperasponsi b
decline in the Centraflighlands;

there is no protective prescription for the Greater Glider in the CHdaR&&in contrast

to the East Gippsland RFA region);

the current Reserve System (includiBgecial Protection ZoneSPZ9) hasnot been
effective to protect the Greater i@r, given the decline in the Greater Glider

population since the introduction of the Rese®ystem

the 2009 fires had the effect of reducing the available habitat for the Greater Glider and
thereby increasing the value of the remaining habitat;

there vere/are signi€ant numbers of Greater Glidén the Logged Coupes and
Scheduled Coupegvith detections in 56 out of the 66 coupes), indicating that
regardless of what habitat mapping might say (and this was another issue between the

parties)i theGreder Gliderwas in fact using the forest in these coupes;

by reference tdrSmithbs f i el d observations, each an

that is of high value to théreaterGlider;

thatrecent intensive harvesting shown in tha r tagreed I6ggindiistory maps is

both extensive and intensive in proximity to the coupesubject of the proceeding

and across the Central Highlan@sdDr Smithd s o pi rMidmv er hatr vest ir
clearf el 1l ing and ecol ogi cal | y (nanmds cosversionnabl e
of uneven ageMixed Species forests to even age standdhefigreatesithreat to the

future recovery of theGreater Glider Further,Dr Smithd s o gni relatiam to Ash

forest,in which he noted historic low of old growth @) thatis causing declines of
hollow-dependnt fauna including Greater Glider and threatening their persistence in

the longterm. In order to rbalance this age structure to provide for holdepenent
fauna(including theGreater Glidex, Dr Smithd s 0 p ithatit ionecedsay to protect
remaining 1939 Aslstands, which (like th#lixed Speciestands) are the targets for

forestry operations theLogged Coupes and Scheduled Coupes

Dr Smithd s account osfgnificent cédhcomm@iantes \With existing
prescriptions foforestry operationsThis is the departure between policy and reality,

on which theapplicantplaced considerable reliance in its case;
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(), a general decline inollow-bearing trees in the CH RFA aras a result of fire, natural
decay and frestry operationsand the correlating need to preserve Viladlbw-bearing
trees remain, in a way which would best ensure their contimsedy hollow-

dependent fauna (including tkereater Gliderandthdt e adbeat e)y 6 s Pos s un

(K) a lack of accurate mappimgformation as to Greater Glider habitat, its critical resource
(hollow-bearing tregs and forest age classes in the CH Riféa

() the inability of the Greater Glider to move into new areas of forest and the low

reproductive output of the Greater Glider;

(m) the scientific uncertainty relating to the total Greater Glider population, genetic
diversity, important populations, and the existence and distribution of habitat critical to

the survival of the Greater Glider; and

(n)  interference of forestry operations witferecovery of the species.
182  Theapplicantsubmitted

That context renders the Greater Glitlarmore vulnerable (than if, for example, the
species or its habitat was present in abundance, there were protections in place to
protect the Greater Glider, it was able to move into new forestjiy was] of high
reproductive output). Given that contethe Applicant submits that there can be no
question that the impact on the Greater Glider of forestry operations in the logged and
scheduled coupes has been and will be, notable, important or of consequence, and is
i ndeed fsi genisfpidoogiteetsedrvivab.r t h

183 As to theLeadbeat er the appicans reliednheavily on itsspecies expert,
Professoioinarski TheapplicantcontendedhatVicForest® | o gge d aforastrys c he du

operationsvere likely to (or would):

a. lead to a longermdecrease in the size of the population;
b. adversely affect habitat critical to the survij@af] the species;
C. modify, destroy, remove, or decrease the availability or quality of habitat to

the extent that species is likely to decline;
d. interfere withthe recovery of the species.
184  Theapplicand submissions abothesignificarce ofthei mpact on t he Leadbe:
were set outt[629}[717] of its closing written submissions, and included matters suttie as

following:

€)) Leadbeat eas@peciésmmsasmathpopulation in rapid decline, declining at
a rate of 806 over threepossum generations from 199815, andwith a projected

future decline of at least 8®overthenextthreepossum generations from 202634
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These projections take into account the current prescriptions for timber harvesting as

theyapplytd eadbeat er 6s Possum

(b) In Professoioinarskd s 0 p i mastommportartt threattothee adbeat er 6 s Po
is loss, fragmentation and reduction in quatifysuitable habitat. Principal causes for
this are wildfire and timber harvesting. Othlereats include climate chan{&ely to
have direct and indirect impacts through increasing the probability and frequency of
severe wildfire evenjsdecreased getie diversity (leading to inbreeding depression)
arising from fragmentation of the population into small isolated subpopulations, and

predation by feral cats.

(c) Current prescriptiongh{e existingReserve Systen200m buffers, protection of forest
mapped aZonelA and 1B habitat) are not sufficient to prevent impacts from timber
harvesting. In particular, the 2@ buffer is insufficient as itnay not encompass all
the area in which individals of that possum colony move,at of the habitat aga on

whichthat colony depends.

(d)  The existingReserve Systerfwhether considered together or separately from timber
harvesting prescriptions) i's not stoppin
allowing recovery of the species. In particulatiance on th&eserve Systernakes no
or insufficient account of the reality of increasing extensive and severe wildfires,
including in particular the 2009 fires in Victorfavhich, Professoioinarskiopined,

burnt about 45% of the Leadbeaterodés Possu

(e) The fact that after timber harvesting food resources forLttea d beat er 6 s Po
(Acacig regenerate relatively quicklgoesnot mitigate or reduce the significant
impact, because food resourc@sne are insufficientfor theLeadbeat er 6s Po
unless accompanied tsyitablenumbers ohollow-bearing trees. Preserving suitable
numbers ofhollow-bearing treesneans restrictindgparvesting of the 1939 regrowth
(being the cohort of trees whietill provide the next major source dibllowsin the

future), and which isa keytargetfor harvesting

0] Presenceof e ad b e at e in,dsin pPorimity to,mach of the coupes identified
by the applicant as the subject of thee e ad b e at e r alegatioRsp ansl u m
ProfessoiVoinarskd ®pinion thatharvestingmanyc oupe i n which Lea
Possum occurs modifies, destroys, removes and decreases the availability or quality of
habitat immediately and into the futuren circumstances wherall current and

prospective suitable habitat is critical tbesurvival oftheLead b eat er 6 s Po s s
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necessary for its recovery, givés current status as Critically Endangered, and its

predicted severe ongoing decline, including significant risks of extinction.

VicForestd r esponse i n summary

While accepting, for theurposes of the triat least, thas 38(1) has the operation identified

in the Separate QuestioreasonsyicForestschallenged thapplicanbs i dent i fi cati
two categories of nenompliancewith the substitute regima different ways. In othewords,
VicForestsdid not accept that either category of alleged-compliance could result in the

loss of thes 38(1) exemption.

In relation tocl 2.22.2, VicForestscontended that the obligation oi2.2 2. 2 was #fin
di fferent category to those prescriptions <ca
It submittedcl 2.2.2.2does not direct any particular outcome, and this makes it an evaluative
standard, not susceptible to being the kind after which could lead to the loss of #188(1)

exemption.

In the alternative, jfagainst its primary submissiarl,2.2.2.2 did impose an obligation which,

if there was sufficient nenompliance, was capable of resulting in the loss ofstB8&(1)
examption, thenVicForestsmade a number of contentions about the nature, operation and
application of theprecautionary principldéo the impugnedforestry operationsFirst, it
contended that the correct approach to the meaning and application fettaeipbnary
principle was set out by th&upreme Court of Victorign Brown Mountain including by
reference to what was said by Predthin Telstra CorporationLimited v Hornsby Shire
Council [2006] NSWLEC 133; 67 NSWLR 25€Telstra). This in turn meantVicForests
submitted, that thepplicanthast o est abl i sh the two cumul at.
precautionary principlareengaged in relation to ifsrestry operations theLogged Coupes

and Scheduled Coupefrst, that there is a threat of serioas irreversible environmental
damage; and second, that there is scientific uncertainty as to the environmental damage.

VicForeststhen contended thepplicanbs evi dence did not establ
preconditionsvere mein relation to theGreaterGlider. Relying in large part on the opinions
of its expertDr Davey, it madesubmissions about why there was no threat of serious or

irreversible environmental damage, includthg following

(@ The Greater Glidemwas listedas a threatened species under EPBC Actbecause it

met only one listing criterigmamely population size reduction
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The species has a wide distribution along the east coast of mainland Australia, occurring

over a large area, estimated at 1,586 878, and occupying an estimated &} km?2.

VicForests submitted the total tharea of the Scheduled Coupes constitate®ry

small percentage of the total area of habitat occupied b@teater Glider(said by
VicForeststo be 0.0586). VicForestscontendedr Smithdid not take accourdf the
species6 wide distribut i Greater @lidepapuladidne | v, o«
in the CH RFA regiorwasfi i mp o rVickoredtsoontended there was no evidence

t hat fa threat to an i mportant ipetypoul ati o
constitute, a threat of significant or irreversible harm to the Greater Glider across its

total distribution and rangeo.

Ther e ar e nestimdias abowt gopudati@ize or populatiotrendsacross the

speci es 6 t goandahyegimatestoftotabratesiofaecline dahe product of
fiextrapolations from declines in numbers, occupancy rates and extent of habitat at
individual sites.

Any threat cannot b e de stleereiisbne dvidemee thati r r e v
VicForest® proposedforestry operationsire likely to result inthe extinction of the

Greater Glider across its species rangeistribution.

According toDr Davey, the preferred habitat of th&reater Glideii high elevation
mature and olgyrowth Mountain Ash and Mixed Forestss well-represented in the
CAR reservesystemin the Central Highlands, as asther Ash forest types and low

elevation Mixed Specigsrest where thesreater Gliders also found.

In Dr Davey s opVinc¢ b off,si yasdtse ms and processes fo
management of bi odiversity and ecol ogi ca
Agoodo, including the draft GGreaetGider Gl i de
Strategywhicha r e A p gudancedanchdgancing those systems and processes

pending finalisation of a Greater Glider

Finally, and a major plank &ficForest® r esponse t o wmlicanbss asp

case:

Mn respect of the Schedul edst@aithepees, Vi cFor1
are no sufficiently advanced plans in res|
in those coupes that enable this Court to properly analyse any threat of serious

or irreversible damage such as to engage the precautionary principle.

OnVicForedssd ar gument , tohrorcansiderabksciemtlficuncertaiaty, being

the second of the two preconditions the engagement of the precautionary principle



-77 -

Somewhat ironically, on this part of its caségForestsrelied on the evidence &ir Smith,
whose evidence it otherwise urged the Court to discount or disregard. Somewhat- counter
intuitively, it submitted &t[357}[358] of its closingwritten submissions) that

If the Court accepts this evidencelf Smith, then the second condition peglent is

not satisfied and the precautionary principle has no application. The threat of serious

or irreversible environmental damage would be found to be relatively certain because

(acceptingDr Smithdb s evi dence) it i'sS pobetwednlare t o est al
action or event and environmental damage.

Such a finding would not preclude appropriate action being taken, but these would be
preventativaneasures to control or regulate the relatively certain threat of serious or
irreversible environmentalasnage, rather thaprecautionarymeasures which are
appropriate in relation to uncertain threats. Preventative measures could include an
authorised officer issuing a direction or suspension notice under the SFT Act if they
form the view that continuatiorf a timber harvesting operation would cause imminent
damage to the environment

(Original emphasidootnote omitted.)

190  Further, relying again oBrown Mountain and the adoption of the approach of Pre€1dim
Telstrg VicForest® s ub mi s s i o nrvolvea the pragasigod thdt even if those
preconditions were satisfied| 2.22.2 obligedvicForestsonly to take precautionary measures
which were proportionate to the anticipated threat, and the measugsptioantproposed,
especially througtDr Smith, were disproportionate, and did not reflect the balance struck
between the economic asdcial objectives inherent in permitting timber harvesting in native

forests, and the protection and conservation of biodiversity values.

191  In substanceyicForestsappearedo contend that the existing measures, reflected in the Code
and the Managemef@tandards anBrocedures, werand areproportionate and sufficient in
the circumstances, especially when considere
adative suite of silvicultural practices and tlfieorest Stewardship Councifertification
process and that VicForestsd own high conse
process is undergoing changebo. T hteavgdrak c aut i1

risks, it submitted.

192  VicForestsadopted the same approach to that | have set out above in its submissions concerning
whetherit did notcomply withcl 2.2.2.2 inthe LoggedGlider Coupes noting that itmaintains
no relief can flow in respect of theogged Coupeggenerally)unless the Court grants
injunctions undes 4752) in respect of the Scheduled Coupes: 288 {[213 below.In these
arguments, italsorelied@rDaveyd s o pi ni on t hralativety hmetedempdca d b e e

on the Geaer Glider arising fromits forestry operations in the Logged Glider Coupes
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193  VicForestsalso made several distinct arguments as to why there was repngoiliance with

cl 2.22.2 which could result in the loss of th88 exemption.

194  First, thatthere areno sufficiently advanced plans concerning &orgstry operationn the
Scheduled Coupes for the Court to make findings about the seriousness or irreversibility of any
threat, for the purposes of then making findings about whetl2e?.2.2is engaged imelation
to the Schedule@oupes or whetheWVicForestsis likely not to comply withcl 2.22.2 in any
proposedforestry operationgn those coupes. This was a substantial aspedtiofc For est s 6
response to thapplicanbs mai n case ®3681) exeneptioh, asVicFomdts t h e
foreshadowed that it would form a major part of its case on relief, &ppécantsucceeded
ons38(1) ands 18 in relation to the Schedulgdoupes In its submissionsyicForestsdrew
parallels with the circumstances andabme of the case MyEnvironmentAn appeal of that
decision was dismissed MyEnvironment Inc v VicForesf2013] VSCA 35642 VR 456

195  Second, and contrary to thepplicandbs r el i ance oVicFoestd forestnyc e a b C

operationsn arangeof previously logged coupes in the CH RF®icForests submitted

To the extent that this Court uses evidence as to the method and manner of timber
harvesting in the Logged Coupes, and 19 coupes harvested since 31 August 2018
which are not the subject of this peeding, to draw inferences as to the method and

manner by which the Scheduled Coupes would be planned, surveyed and harvested

using the Afexi sting systemso, t hat woul d i
circumstances where the applicant cannot estathizhs the more probable inference
to be drawn.

(Footnotes omitted.)

196  In the alternativeyicForestscontends that the evidence which has been addimesinot
prove that the manner in whithicForestsconducted thosirestry operationposed anyhreat
of serious or irreversibldamageo theGreater Gliderfrom which an inference about how it
would conduct it$orestry operations the Schedule@oupes could be drawn. The evidence
is not capable of supportirtgatinference for the additionakasonVicForestssubmits, that
its Aplanning and harvesting methods are 1in
Gexisting systen® t owards a more adapti vialsesubmite of s
that, as part of these changes, tlwen€ can also infethe Scheduled Coupes will in fact be

surveyed for Grater Glider (and other species)

197  Third, VicForestsrelies on the operation afl 1.31.1 of the Management Standards and

Procedures, which it describes as a deeming provision, awcth Wwicontends

provides that operations that comply with the Management Standards and Procedures
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are deemed to comply with the Code, and t&s22.2 itself.
(Footnote omitted.)

198  As to the miscellaneous breaches, whileoitsrall position(seeVicForeg <closingwritten
submissionsat[121}[134]) would appear to lead to acceptance that such conduct could lead
to loss of the 38(1) exemption because the prescriptions invoked kapfitieantin this
category werdiclauses that constitute specificandart i ¢ a | regul ation of
VicForestscontended either that there was compliararesubstantial complianceiith the
identified prescriptionthat the allegation of breach was based on a misunderstanding or
misconstruction of the prescription itsdliat the weight of the evidence established there was

no breachor that theapplicanb s evi dence was insufficient to

199 At various points in its submissiongjcForestsmakes something of the way in which the
applicantpleads its case. Where necessary, | deal with those submissions in the context in
which they arise. It also alleges the pleadiiagk clarity, to the pait of contending, in reliance
on the Full Qztach Pty Ldd v ®Publcc iTrestee of Queensi@td 9] FCAFC
102 269 FCR 34%t[29]-[32],t hat nei t her VicForests nor th
form part of a particular coupe group at amynp in time, and therefore whether the concept
of an action for the purposes®18 of the EPBC Act applies to forestry operations in a coupe
groupo.

200 For my own part, | have no difficulty in understanding howdhpplicanthas framed its case,
and | do ot accept thavicForestshas experienced any such difficulty. It met the legal
arguments, and developed arguments of its own. It metpcané s evi dence, and
evidence with the focus donsideredas a forensic matter, would best advanceatstion.
Aside from thefi ¢ 0 u p e isgue menpoaed abovand an issueabout thea pp | i cant 0 s
reliance on th@imber Release Plamhe Preharvest Biodiversity Survelnstructionand the
Interim Greater GliderStrategy (see P87]-[1075 and [111§-[112§ below), it did not
complain that it was taken by surprise, or unable to ddhl aviy evidence or argumefithe
applicanbs case has al way s VibFerestdfoneairy opevationshdler basi s
someof the impugned coupes afest, not subject to the 38 exemption andsecond, likely
to have a significant impact @ach of the specie.has also always made it clear that it could
prove its case by reference to individual coupes. It is inherent in the nature andsaltject
of the manner in which MForessoforestry operationareconducted by reference to coupe

by-coupe harvestingand the operation of the EPBC Act, that these allegatiens likelyto
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be pleaded in several alternatives, and withouafi@icantplacing all its eggs in the basket

of one particular combination of impugned coupes.

There is a pait at which submissions about the details of pleadings do no more than make

| awyer6s points, which may obscure the real
assist to identify theml note the observations | made Wiotton (No 5) at[61]-[64], by

reference to the approach of Allsdgas his Honour then was) Baird v Queenslanf2006]
FCAFC 162; 156 FCR45In parti cul ar, the ease in which
of a proceedingo and fipaynonweu$syi beeweentt bl
and as AllsopJstatedt he 1 mportance of the Court strivir
debate and considerationo by acknewledgmgsthe as i
importance ofh ol di ng a p ariitcya Skeabis,tirhpart, why the Cdurs now
encourageshe use of concise statemeirtsmany proceedings. While this was a proceeding

which certainly required pleadings, it would not do justice as between the parties, nor address

the real issues in dispubetween the parties, for the Court to actBpForest® i nvi t at i on
take a magnifying glass to the text of thad further amended statement of claand dissect

it.

THE RELIEF SOUGHT

Although in general terms the trial proceeded on the basis that the parties would be given an
opportunity to address questions of relief if and when those issues arose after the Court had
made its findings on thepplicanb s al | e gat i o neyartes didfaddeds questiahs | a w,
of relief in their respective submiss®rand their positions should be outlindwal.particular

that is because of the debate atliwow the relief available under the EPBC Act may affect the

cause of action availabl€hedebate centres on the operatiors di75of the EPBC Act.

By amendments made to its originating application prior to triagpipéicantseeksleclaratory
relief, as well as the injunctive reliefhasalways sought. lkeeks

A declaration of right pursant tos 21 of theFederal Court of Australia Act 191€th)
that:

a. the Respondent has breackdd(2) of the EPBC Act by reason of its forestry
operations in the Logged Leadbeaterds Pos:
Further Amended Statement[@laim]); and

b. the Respondent has breackdd(4) of the EPBC Act by reason of its forestry
operations in the Logged Glider Coupes (as defined in the Third Further
Amended Statement ¢§Claim]).
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204  VicForestsdid not dispute the Court had jurisdiction tatr declaratory relief, although it
submitted theraveren o Af or eseeadvl d oconheqwpeanrad es from

should not be granted.

205 Theapplicantalsoseekswo orders requirinyicForeststo mitigate the damage it alleges has
occurred ly reason oWicForest®contraventions of 18 of the EPBC Act
An order pursuant te 4753) of the EPBC Act that the Respondent set aside an area
of forest that is protected from logging in order to mitigate the significant impact on

t he Leadhbseuant ecraduss eRlosby t he Respl8ofthent 6s cont
EPBC Act.

An order pursuant te 4753) of the EPBC Act that the Respondent set aside an area

of forest that is protected from logging in order to mitigate the significant impact on

the Greater Gi der caused by the Rel8pftheHRBGt 6s contr
Act.

206  As to the injunctive relief, thapplicantseeks
An injunction pursuant t@4752) of theEnvironment Protection and Biodiversity
Conservation Act 199@th) EPBC Act) restraininghe Respondent from:
a. undertaking; or
b. authorising;

any forestry operations in the scheduled coupes in contraventsitBaff the EPBC
Act.

207  VicForestscontends no injunctive relief can be granbedespect of the Scheduled Coupes
based on contravenhs ofs 18 in the Logged CoupesThat is becausé&/icForestssubmits,
thescopedd479 2) is | imited to restr asthecontragyentioh he c o
of s18 Due to the lack of precision surrounding the proposed forestry operatidhg in
Scheduled Coupes, the applicant cannot demonstrate the conduct sought to be restrained is the

sameallegedly contraveningonduct engaged in by VicForests in the Logged Caupes

208  Similarly, VicForests submits that to the extent the applicant see&scire an injunction in
relation to theScheduled Coupemn the basis VicForests proposes to engage in contravening
conduct in the Scheduled Coupethe applicant must, VicForests contends, prove
contraventions o618 and it will only be in relation to coupewhere there are proven

contraventions that injunctive relief will be available.

209  To this,VicForestsadds the submissions that because the evidence Sticivegest®forestry
operationsgn the future will be conducted on a quite different haaslbecase plans for

proposed forestry operations in those,coupe:s
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the el ements of the proposed conduct. icann
VicForests contends thais a consequence, t®urt cannotassess whether the proposed
conduct will attract thes 38 exemption or contravene the EPBC Act, and as such it has no

jurisdiction to grant an injunction on this basis

210  The applicantputs forward a broader construction 475. It submitss4752), read \ith
s479 1), engages this Courtdés jurisdiction in
past conduct (Ahas engagedo) , present cond|
(Aproposes to engageo)
211 Injunctive relief is available undex4752), theapplicantsubmits, if the Court is satisfil a
person has engaged any oneof those three kinds of conduct. This is critical because if
VicForestsi s correct, t hen t helLogged Coupe&auld hot, ordi n g s
VicForest® ¢ o n st s47% doundin anyrelief under the EPBC Aahd theapplicant
would be left to persuade the Court to grant relief ursddr of the Federal Court Agtand
(possibly)s 23 of theFederal CourfAct in relation to injunctive relief, which might face a

number of discretionary hurdles if no relief untlee EPBC Acis available.

212 Theapplicantdisputes botlVicForest& sub mi ssi ons on the | aw, ar
effect that there is too much uncertainty about its propdsesstry operationgo found

injunctive relief.At [13] of its closingwrittensubmissions, thapplicantcontends:

The fact that theonduct has not yet occurred is no bar to an injunction under the Act
That is particularly so when much of the purported uncertainty is generated by
VicForests itself as a deliberate, but unatixe strategic attempt to shield its conduct
from the scrutiny of the Courts. VicForests halptahningdue to the case but plans

to harvest the scheduled coupes after the case (Paul, T21R2Zband 303.2532).

(Original emphasig
213 It is not appropriate in these reasons to make any findings about whether injunctive relief
should or should not be granted. However, it
competing constructions 84752), as this will assist the parties in dissing and agreeing,
if possible, on appropriate orders to refl ec
relief and its scope as a matter of law unslé7x2), as opposed tehetherit should be
granted, was a matter fully addressed by thégsaand on which the Court should expriéss

conclusions at thistage.
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THE EVIDENCE

214  The evidence is voluminous, but the parties did their best to reduce the material which was

ultimately tendered.

The documentary evidence

215  The documentary evidence indked documents relating to the CH RFA, the Victorian
regulatory framework, the process of allocating timber resources in native forests, and
VicForests documents such as its relevant policies and procedures, its planning documents for
the Timber Release Ria and for the harvesting of individual coupes, its jhasvesting
documentation and documentation relating to the proposed changes in its silvicultural
practices, stemming from assessments and audits conducted in 2014 and 2017/2018 in its
attempt to obta Forest Stewardship CounciF$C) certification. The applicant adduced
considerable documentation, as well as photos and videos, relating to detections of both the
Greater Glider and the Leadbeaterdos Possum i
considerable number of maps (ranging from coupe to broader landscape level), relating to
various aspects of VicForestsd forestry ope
detections of Greater Oéspitdsme nanordcautacies didow at er 0
which coupes were scheduled or logged or partially logge@dteacy of all maps tendered
was eventually agreed between the parties, which was no small task and the Court is grateful
to the parties for that level of cooperation. Thers aigo a range of what could be described
as biodiversity conservation materials, including documents produced under the EPBC Act or
the State conservation legislatidbELWP or VicForests documents relating to biodiversity
conservation and secondary sasconcerning the status of and threats to the GreatesrGlid

and the Leadbeaterodos Possum.

The tendency evidence

216  Onthe first day of the trial, the applicant filed a notice of intention to adduce tendency evidence
unders 97(1) of theEvidence Act The noice identified the tendency as:

2. The Applicant seeks to rely upon the tendency of the Respondent to act in a
particular way, namely:

a. to conduct forestry operations in the Central Highlands Regional
Forest Agreement Area&CH RFA Area), using Clearfelland Seed
Tree Retention and Regrowth Retention Harvesting methibas (
existing systems
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was relevant as follows:

3.

The issues in the case to which Tendency Reagapplies are:

a.

The

the Respondentbés assertion that
predominant use of the existing systems to a more adaptive suite of
silvicultural systems and regeneration treatments;

the claim by the Applicant for injunctiveelief in respect of the
scheduled coupes.

tendency set out at paragraph 2

contention that the Respondent will continue conducting forestry operations in
a way that:

a.

C.

does not adhere to tipeecautionay principleas defined in the Code
of Practice for Timber Production 2014 and as required By2.2.2
of the Code the first critical question of fact in the proceeding;
and

will or is likely to have a significant impact on a listed threatened
specis (the second critical question of fact in the proceedingand

as a result, requires injunctive relief from the Coretiéf soughi.

Vi

S

cF

r e

The evidence relied upon by the applicant to support the alleged tendency was summarised in

a table contained in theotice. In substance, the evidence concerned detections of Greater

Glider

and Leadbeaterés Possum in coupes,

t

VicForests, evidence establishing the silvicultural methods used to harvest the coupes, and the

absacei o n

reflecting those detections. It included evidence about a range of coupes not otherwise the

subject of the proceedings. For the purpose of the tendency arguments jéseapaepted that

t he

a p pil of ang artaidysadeguate grescriptions and protections

a ruling on the admissibility of three affidavits contained in the notice would flow through to

the other tendency evidence: the affidavit of Jake Ross McKenzie of 24 March 2019, the

affidavit of Hayley Samantha Forster of 24 March 20th@, affidavit of Andrew Stephen

Lincoln of 25 March 2019 and certain annexures to those affidavits.

VicForests objected to the applicant relying on this evidence, but that objection was overruled

with reasons given at the time. The applicant placed sonsedsyable weight on this evidence

in its submissions both abasiB8 and abous 18, and | consider it below

The applicantdés evidence

There was no oral evidence adduced from any lay withesses on behalf of the applicant, but

there were several affidavits filed. In particular, as | have noted, these affidavits dealt with

f
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detections of the two species in the impugned coupes (as well assamigghe subject of the

proceeding), and the reporting of those detections to DELWP and VicForests.
221  The deponents of these affidavits about detections were:

(@) Jake Ross McKenzie;

(b) Blake Thomas Nisbet;

(c) Nathan Paul Wainwright;

(d)  Andrew Stephen Lincoln; and

(e) Hayley Samantha Foster.

222  The applicant read more than one affidavit from several of these witnesses. Many of the
affidavits had photos and video files annexed to them, as well as maps showing the location of

the detections in and around various coupes.

223  The apficant also read several affidavits from the solicitor for the applicant, Danya Jacobs.
These affidavits generally dealt with correspondence with VicForests and its solicitors, and
also with DELWP, and documents obtained from VicForests, such as thenli3eeater

Glider Strategy and coupe plans for the impugned coupes.
224 The applicantés expert witnesses wer e:

€)) Dr Rodney van der Ree, an ecologist;
(b) Mr Stephen Mueck, a botanist;

(c) Dr Andrew Peter Smith, an ecologist;
(d) Dr Dean Nicolle, a botanist;

(e) Mr Mark Shepherd,an environmental scientist with expertise in Geographic

Information Systems; and

() Professor John Casimir Zichy Woinarski, a conservation biologist.

225  Mr Mueck Dr Smith and ProfessoiVoinarski were the only expert witnesses required for

crossexamination.

226  Mr Mueck gave opinion evidence abotite presence of r ee Geebungs i n Ske
coupein relation to one of the miscellaneous breaches of the Code for which the applicant
contended. He also gave some evidence about retained vegetation and gapsbgdheed

Code between retained vegetation, another of the miscellaneous breaches of the Code alleged
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by the applicant. There was very limited cresamination of his evidence, and no challenge

to his expertise. | found him a reliable witness

A

Vi c Forveentes 6 e

227 Vi cForestsdo | ay witnesses were:

(@  William Edward Paul, the Manager of Environmental Performance at VicForests;

(b)  Timothy Charles McBride, the Manager of Biodiversity Conservation and Research at

VicForests; and

(c) Andrew McGuire, he Regional Manager, NbrEast Region at VicForests.

228  VicForestsalso relied on aaffidavit affirmed by Natalie Naylor on 8 March 2028s Naylor
is General Counsel at VicForesthe purpose of the affidavit was to provide the Court with

an explanation for the redactionsdacuments exhibited tdr Paub s f our t h af f i dawv

229 |l describeMr Paub s e v at[@56+353 below. He was thkey witness for VicForests in
terms of how its forestry opdrans are planned and conductbtt. McBrideb s evi dence d
wi t h, I n particul ar, t he devel opment of Vv
MrMc Gui reds evidence consisted of adducing a
harvesting operaties in certain coupes, and he was not required for -exesination.

Mr PaulandMr McBride were crossxamined.

230 As to Mr McBride, whose gqualifications and experience are from the United States, | found
him a fairly everhanded witness, who recognised lihéts of his knowledge about Australian
species and habitat. He clearly had a lot of general experience in conservation and some of his
evidence made logical sense: for example, his answers inexassnation about whether a
Greater Glidemight glide b a branch of less than 4fnhin diameter, where he in substance
pointed out that animals may sometimes do things that are not part of their usual behaviour,
and that they may also adapt to changed habitat conditions. He also made some clear
concessions Is&d on his experience in the United States. In that sense, | accept that despite
now being an employee of VicForests, he had objectively based and independently held views,
based on his own quite distinct experience in the United States. There weralpomgshis
evidence where it appeared he felt uncomfor
practices, and gave an answer about things changing, as if to suggest the current practice was

not satisfactory.
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| deal withMr McBrided s e v i d e relove prificipallywhes t make findings about the

Interim Greater Glider Strategy.
VicForestsb6 expert witnesses wer e:

€)) Dr Stuart Davey, a private forest consultamtcl

(b) Professor Patrick Baker, a Professor of Silviculture and Forest Ecology at the

Universityof Melbourne.

Both Dr DaveyandProfessoBakerwere required for crossxamination. | discuss and make

findings about particular aspects BfofessoBakeb s evi dence, whi ch mo
modelling he had carried out in relation to habitat forthee leb e at e r 6 swh&sheuddu m, ar
be considered critical or important habitat for that speaidd59 to [482 below. Overall, |

did not findhis evidence persuasive. He gave the impression of being committsdtodel

at all costs, and was initially highly defensive in cregamination. UWlimately he made some
concessions about some aspects of his modelling, but they were grudging. He was too ready to
criticise Professob, i ndenmayer 6s st uid i @rcumstancesd whereo r k
Professol i n d e n mudoebtedgsalifications and experiencerea very differentto

ProfessoB a k eRralessotindenmayer is a renowned expert in the very fields in which the

opinion evidence in this proceeding arises. His work is relied ontimealelevanConservation

Advices and Recovery Plans. ProfedBake 6 s readi ness to critici se
measured, or objective?rofessoBaker became argumentative during cr@smination,

although it must be said cresgamining counsel was also argumentative, so perhaps
ProfessoBakeb s r e a c tairlyotonbe seangirthat cbntext. UltimateBrofessoBaker
appeared to admit that his modelling could n
actually present in certain habitat. That seems to me to be a fatal flaw, and to expose the limits

of modelling as a method of protecting and conserving important habitat, as opposed to surveys

which are likely to detect where the habitat is which is in fact being used by the species.

Further, | do not acceftrofessoBakeb s opi ni ons wer e given ent.
interests of VicForests. The evidence showed he had been involved in annotating and
commenting on VicForestsd 13 February 2019
Syst ems 0 doc umeyncontroversmkaspects oftthis prockedigghAn email from
ProfessoBaker to Mr McBride was also in evidence, which he sent together with his
comments on the draft document. It discloses a level of familiarity and closeness to VicForests

and its work whib is not consistent with the level of independence the Court expects of an
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expert witnessThis was not a matter he placed at the forefront of his affidavit or oral evidence

by way of any candid disclosurBuring his crossexaminationProfessoBakeralso started

using the word fiwe 0 hiwimmaelingaed itsyarposd t@anhodel critigal a b o u
habitat for the @GaterGlider, andthe Harvesting and Regeneration Systems docuoént

which there were multiple versionsls if he were part of ViadfestsFor example:

Thei so the basic idea behind the silvicultural systems préjestd this was in

response to concerns about managéwasnt for Leas
if we tried different silvicultural systems, what are the regeimraesponses. So, by

different silvicultural systems, what | mean is the amount of trees that were harvested,

and the size of the area that was harvested.

é

And when we think about adaptive management, the idea is we do a bunch of different

things; welean what wor ks, whether itds for, you Kkr
habitat; and then we take those lessons and then we apply them more broadly. Here,

hi stori calfefedi mere ériess, ctedfelled seed tree across all of the

sites. Ifwe t hen say, AfOkay.-f Wwebreggandgwebretgpi o

silvicultural system X, 0 whether-treetds regro
selection, and we do that everywher e, al | we
right?

That is hardly the mindset of an independent expert. In my opinion, soRrefeissoBakeb s
defensiveness about his modelling, and his somewhat rigid adherence to conveying the view
that it was an important tool, may well stem from the fact that he haswae&img closely

with VicForestson the development of their refined silvicultural systems, and is invested in

what they are doing.

Rulings

As part of the case management process ahead of trial, | had explained my preferences to the
parties in terms of gbctions to evidence: namely, that the Court would rule on any objections
which were materi al and pressed, but woul d
weight to be given to particular evidence as the principal mechanism of determining the
reliability and ultimate probative value of particular evidence. An order was made on 25
February 2019 that, in the week prior to the trial, the parties were to advise the Court of any
outstanding objections to evidence which required a ruling. That appr@actaken because

of the voluminous amount of evidence, and the fact the trial had been adjourned once and the
Court had limited time in which to hear the trial. The jgarcooperated in that approaatd

provided documents summarising outstanding objestathead of the commencement of the

trial. It was agreed between the parties and confirmed on the first day of trial that, save for the
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tendency issue, the objections could be dealt with by the Court as going to weight. Accordingly,

the only evidence on vith a ruling was required was the tendency evidence

237  Both during and after the trial, as part of the preparation for final submissions, the parties were
asked to continue to revisit the contents of the Court Book, to ensure that only the documents
which the parties contended were necessary for the Court to consider remained as part of the
evidence. The parties were given an ongoing opportunity to settle the contents of the Court
Book (generally, in relation to items being removed rather than added) uatilcfosing
written submissions were filed. On 13 September 2019, the date on which the parties filed
closing submissions in reply, tia@plicant filed an agreed final electronic version of the Court
Book, which was subsequently marked as an exhibit. A smmaber of documents were added
to the final version of the Court Book by agreement, including higher resolution versions of

certain documents, and they were identified for the Court in the index.

238  After closing written submissions had been filed andesetyy, on 4 September 20
legal representatives wrote to the Court advising that VicForests had recently produced final
versions of the following two documents, draft versions of which formed part of the evidence
at trial:

@ the AHarvesnhéematiaon Reggtemso document; an

(o) the AHIi gh Conservation Values Management

239  VicForests sought to have those documents added to the Court Book and requested that the
documents, together with the fact they had been finalised, form phae @¥idence upon which

the Court may rely in reaching its decision in the proceeding.

240  The parties were informed that the Court declined to accept those documents and to admit them
into evidence. The reason for that refusal was that the parties had adl@@tise versions of
these documents in their submissions, and with the witnesses. My view was Wiaat was
a contentious issue in the proceedihg evidence should reflect what was explored with the
witnesses. | noted that VicForests had in any etemd without leave) summarised the final
version of the Harvesting and Regeneration Systems document in an annexure to its closing
reply submissions. The applicant was given leave to indicate by email whether it objected to

the Court taking that summainto account.

241  In subsequent correspondence the applicant confirmed it did object. Accordingly, the parties

were directed to refile their closing reply submissions to remove any references to the final
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versions of either documents, including the summatyme annexur e to Vi cFc
reply submissions. This occurred. Accordingly, the Court has not taken the final versions of
those documents into accou@iven the findings | have made below about this issue, the

particular version ofhe document igot in any event material.

THE EXPERT EVIDENCE

242  Although there was sonm®nsiderable common ground on some of the baseline BacEsmith
and ProfessoMVoinarski on the one hand, ardr Daveyon the other, were in substantial
di sagreement on a number of Il ssues centr al

These included:

(@) the level of threat to the species;

(b)  the level of threat to their habitat, including whether the suite of cysretections, at

a regional and coupe level, are sufficient;

(c) the methods by which assessments of the impact of forestry operations on the species

are most reliably conducted,;

(d the actual or | i k efbrgstryiopemtiorstinsthe @duped/thec For e s
species and their habitat, whether that harvesting ishbysilvicultural methods
specified on th@imber Release Plaor otherwiseand

() what might be the consequences, in terms
application of the precautionaprinciple for the purposes &38 and the Greater
Glider) of VicForest& f or eshadowed adoption of new (

methods as outlined in the draft Harvesting and Regeneration Systems document.

My general findings on the three key gperts

243  In the sections of these reasons dealing with my findings on general matte33 and on
s18, | return to making findings about the evidence of eacibrdDavey, Dr Smith and
ProfessoWoinarski What appears in this section reflects ggneral findings about the

evidence given by each of them.

Dr Smith
244 | found Dr Smithto be a careful and thoughtful witness with an impressive command of his
subjectmatter. When propositions were put to him, he asked to see the source, considered what

wasthere and gave a careful, sometimes qualified response to the proposition. | found his
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opinions wellconsidered and backed up, and he brought a scientific, evidased approach

to his opinions. Hi s particul ard oe nsphhoawssi so ro nd
not show reflects an approach to actual, practical measures for protection and recovery of
threatened species, which | find to be necessary and appropriate.

245  The opinions he expressed in this proceeding were based on very substantedtieltie
had visited 58 of the impugned coupes. His opinions are very soundly based on what is actually
in the coupes, not what is mapped or modelled, or extrapolated, or what is hypothetical. This

adds to the reliability and probative value of his evaden

246 | had some reservations abddt Smithb s behavi our on the view,
intervene and put his particular opinion forward about what the Court was seeing. On
reflection, | have decided that may disclose a passionate commitment to hid-saijer,
which is not inconsistent with retaining his independence and objectivity. Whitgpinions
did contendor greater protectiofor the GeaterGlider in particular that, it seems to me, is
likely to flow from his career as an ecologist, rattien any lack of scientific credibility, or

any inability to be objective.

ProfessorWoinarski

247 | found ProfessoiWoinarskito be an expert witness of the highest quality. Just as with his
reports, his oral evidence was clear, and understandable. Hadedpcearly and fully to
guestions from the Court, as well as in cregamination. His opinions are measured and both
in his reports and in his oral evidence the justifications he gave for them lay in credible and
reliable scientific sourcesn December2018, and for the purposes of preparing his expert
report in this proceedingirofessooinarskivisited a number of theoggedCoupesand

ScheduledCoupes. Those coupes were:

(@) Ada Tree: logged coupe 34896-0003 (Blue Vein) and scheduled coupe-509-0007
(Blue Cat);

(b) New Turkey Spur: logged coupe 38850004 (Greendale) and scheduled coupe 348
504-0005 (Gallipoli);

(© Rubicon: logged coupes 28360007 (Golden Snitch), 28816-0006 (Hogsmeade);
287-511-0006 (Houston) and 28511-0009 (Rocketman);

(d) SalvageCreek: logged coupe 463040009 (De Valera);
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(e) Starlings Gap: logged coupes 2883-0005 (Bullseye) and 34506-0004 (Opposite
Fitzies), and scheduled coupes 3E+0003 (Smyth Creek), 345050005 (Starlings
Gap), 3455050006 (Hairy Hyde) and 3450500 (Blacksands Road);

() Sylvia Creek and Kalatha Creek: scheduled coupes526-0001 (Gun Barrel), 297
5300001 (Imperium), 296300002 (Utopia) and 298090001 (South Col);

()  TheTriangle: logged coupe 315080008 (Professor Xavier); and

(h) Hermitage Creek: cheduled coupes 36050001 (Drum Circle), 30-605-0009
(Flute) and 30605-0010 (San Diego).

248 In my opinion, thedepth and breadth ¢frofessoWoinarskd &nowledge and experience in
the subjecmatter of this proceeding would be difficult to match, et félustrated by the

reliance placed on his work by the Scientific Committee in its Conservation Advices.

Dr Davey

249  Dr Daveyis a person with considerable experience in his field sabgect to my observations
below, | accept his independend¢e gave considered evidencand was of considerable
assistance on the viemowever, | was less persuadediyDaveyd s o pi ni ons t han

those oDr SmithandProfessoWoinarski

250 DrDaveypos opinions, and his met hods ;basadp(geeegr ed t
[256] of his first report). His reports, and his oral evidence, appeared more reliant on written
information and research of secondary sources. Although his PhD studyoeearbarsupials
included the Greater Glider, and involved him undertaking field work (both during and prior
to the study), that was some considerable time ago, and my overall impression is that he relied
much | ess on wh aetooksdicFdrest®d tclhenpdg i ammeaedo wi th pre
much as a given it seemed to me, becausedvestss a statutory agency and the prescriptions
are legal requirement§he impression | gained from listening to him, and watching him under
crossexamination, is tht he did not have the depth and deep familiarity with his suijatier
that Dr Smith and ProfessoiVoinarskihad and he presented very much as a person who
brought more of a theoretical perspective to the questions in issue in this procédaieg
taking into account his PhD work, it is also my opinion that he does not have the depth, breadth,
and consistentexperience with the species in issue thatSbith and ProfessdWoinarski
have. Futher, ProfessoiVoinarsk @me-eminenceas a conservation diogist, including his
national role in threatened species redealt of which is apparent fromis curricubm vitae

and was nothallengedpersuadedne to place greateveight onhis opinions.
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At times, lalsofound Dr Daveysomewhat reluctant to makencessions, especially where it

was apparent the concessionght be adverse to VicForestBor example, during cross
examinatiorDr Daveyappeared reluctant to make a concession about the consequences of the
purported unreliability of modelled habitatsttibutions of the Greater Glider in Victoria,
which modelling he referred to in [231] of his first reportgpd 79-80 of the transcript):

Now, could we go, please, in the same document to PDF pagewt®3i ch wedr e on.
|l &dm sorry. Ah @ ka tinotheanuabgnngesrdr. Can we go, please, to

1061 PDF 106. Thanks. And at paragrapb 1 sorry, 231 on that page, you refer to

the number of hectares in the CAR reserve system with model habitat. Do you see
that?--Yes.

And thei part of that paagraph refers to the model habitat for greater gliders. And
youdve subsequently agreed that that model I i
right?>--We | | |l 6ve questioned it.

Yes?2--Certainly.

Well, doesnéd6t that meaquddstaitgnalfl d,t tiantdoti tabes
reliable enough that one could then draw on it to establish percentages in terms of

habitat that might or might not be suitable for greater glidetsfouldi its reliability

is certainly? from my perspective and opino n , itds questionable and
difficulty drawing conclusions from it.

Sorry. [ di dndét qu--ltweuldhave difficulty drawing tHosest answer
conclusions.

Okay. And, obviously, that is a change from the positionithatll, perhaps will put

it another way. 231 more or less sets out the facts as you understoodfhdm&t 6 s

Whereas what youdve just s ai23l, basitallgis i dence no
using the information in that report.

Yes?--And, you know, frommyer specti ve, ités based on Victo
and thei the modelled habitat, like Andrew Smith has saitlwould agree with
Andrew that the modelled habitiathe reliability is questionable.

Okay?--But fthhadvsis a faet, thatods the facts

No, | understand? - - - that | have to actually yes.

And that was in the fact part, if you like, of your report?---Yes.
Similarly, |1 considerDr Daveywas, at least initially, reluctant to answer whether or not he
agreed oracceptedthat c For est s6 forestry operations in
with certain objectives of the Draft National Recovery Plan for the Greater Glidgy 4at-
9 of the transcript):

Okay. So can we go, please, to the draft plan, which is court bbold4B. And this is
thel as | understand it, the current draft. And I thirdm | correct in saying you might
have been involved in one of the workshops concerning-#W&3. | was involved in
a workshop that was associated with this recovery plan.
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And, now, thd if we look at the page on the screen, the approach in the draft to critical
habitat is to look to forest patches of at least a certain number of hectares concerning
at least a certain number of holldwaring trees per hectare. Do you $ed3--Yes,
thatdos correct.

And then the objectives are to increase the number of greater gliders in the wild and
reverse the longerm declining population trend and also to enhance the condition of
habitat across the gl i irPe-8odng Which-n-g e . Do you se.

That s the seconédfesdot point under 1. 37?

And do you accept that forestry operations in both the logged and scheduled coupes
are inconsistent with both of those objectivedhe i my understanding from the
workshop was that Is&cally there was a reconsideration of what constituted critical
habitat in 1.2.

No, |l 6ve moved downiltéom 1s.03.r yl. wa smiagshkti nhga vyeo ug
quickly, and I 6dm sorry.
é

But, DrDavey, can you just repeat that answer for me, pleaséss. My

understanding is that thiethe workshop that | attended post the draft @fhich was

postOctober 2016, it we discussed the issues around critical habitat, and | understand

that 1 tds going toboatouas leesdatyaVardameas o @t n o
well . So in terms of what this dot point rep
to be changed.

To broaden it, you saig?To actually be more precise.
MR DELANY: Can you just - -

THE WITNESS: So that it actually includesome of the habitats found inin
Queensland.

MR DELANY: Would - - -

THE WITNESS: Because basically the way this was actually written, it was
ambiguous.

MR DELANY: Is Montanei is that a reference tbi s i t because itds ref
Montane?--I t 6 sr irnegf eero Montane. |t didndot include t
got elevational range of zero to 12, and the number of hdiaving trees per hectare

varies geographically in terms of what would constitute important or critical habitat.

Andjustiifyou can just assist me , l &dm sorry, but d
forests as webve beenrTlHats@Gusmy ngndédeanmrotuagmaiun g .

- - - the Central Highlands?2That would be my understanding.
Theyodére wiYeshin that?

Okay.Andthet he obj ectives of the recovery plan ar
| was at crospurposes with you before. Just take a minute to just have a look at those

and look at them to yoursel?Yes. My understanding is those two dot points are

unlikely to change.

And would you agree or accept that forestry operations in the logged and scheduled
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suspect.

And would your answer be the samend | will just ask you to look and aéd to
yourself under the next heading 1.4 Recovery Strategies for the first three dot points

and the fifth dot point there, namely, what |
the logged and scheduled coupes would be inconsistent with the strategiase
there in those dot points put forwhrd as str

believe that basically thi the harvesting of the scheduled coupes would actually
could be done i inwomdameet bothitalbof thosemedtiveea 6 t

That would depend, I take it from the answer
silviculture method was employeddt certainly would bei would depend on the

silviculture regimes and what tfiethe suitability of the habitat thatthat woutl be

logged.

And, presumably, also, as youdbve said el sewhe
--Yes.

Yes. Okay. S6 and in terms of the criteria for success in the inext the next page,

1.5, what | would suggest to you is that the success orvateeof the recovery plan
measured as the criteria of success as an achievement where overall numbers have
stabilised or increased, all critical habitat to survival have been identified and protected
and adequate areas of higbhality habitat are maintaideand then the secotakst dot

point there:

Therebs adequate habitat connectivity to
across the landscape.

Can | suggest to you that the conduct of forestry operations in the logged and scheduled

coupes is not consistentith being able to match and achieve those criteria that | have

identified for success?I believe that basically the harvesting of forests in the Central

Highlandscould coul d be wundertaken and those four doc
could still bemet.

253 When crose x ami ned about Vi cForestséo compliance
Dr Daveyaccepted that, given the Greater Glider is listed aglrzerable species, guidance
should be provided and systems put in place to manage detections oécles $p coupes.
However,Dr Daveydid not accept this could constitute rommpliance with the precautionary
principle, again giving the impression that he was reluctant to make a concession adverse to
VicForests. At one point, somewhat surprisingly, Is® @ndicated he was not aware of who
had reported detections of Greater Gliders in coupggp@20-21 of the transcript):

But,DrDavey t hat surely candt be the case if, as
greater gl i der wasemebtotthemwmapes. Araweat | siggest ool | i n
you, where it was mentioned, t her eds nNo Sys:

account how, for example, the recorded identification of greater gliders in a particular

coupe should be considered and brouglat aicount when determining what forestry

operations should be conductedPhe coupe$ some of the coupéscoupe plans and

the documents that | saw referred to the findirige identification of greater gliders

in the particul ar mbeotheparticular iddividual coupe plandt r e me
but they actually considered the harvesting around those records.
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Yes, but those records are not detections as a result of anything done by VicForests,

are they, with the exception of the one survey after?---| mu s t admi t I hav
actuallyi 1  di dnoitl fdindn 6otutl & wdckedaout winohhad forel d

those glider records.

And, you see, what-I--?---Therearé | know t hat theyore a mixtur e
found by the public and records falihy VicForests, is my understanding.

Well, would you accept that in order for the precautionary principle to be applied in
respect of a couple where there were reported detections, it will be necessary that

VicForests, have in place guidelines or a systemat sai d, Alf you find
how you shoul d-ladbe¢sevehe hatskdat és somet hin
in place- - -

Yes. And- - -?--- - - - is that, basically, the records of greater gliders in coupes, if

t heydr e a ded,uhare hegds to e considdration of how they have been

managed.

Yes, and if t hiaplacedmatsaysiftheng are geeater fjlidars detected

in this couple, this is how one should go about assessing the risk to the greater glider.

Whatl suggest to you is that that must mean th
respect of those coupes to comply with the precautionary prineiple? d on dt bel i eve
if thereds a system failure in apphang cont ext |
the precautionary principle. The noting that, basicallyj ttheere are systems that have

been put in place by VicForeststo managen d t hat 6 s Jasontewfahel vy i n t he
documentation that | saw in terms of the updating of theifrthe goplication of the

precautionary principle in the context of greater gliders.

Are you thinking about the--?--- 6 m actual ly thi-nprking in the c

- - - the draft silvicultural documents?There was some referentdt was certainly
in the daft silvicultural documents, but also in terms of their approach on the FSC

certification that | saw in, I think, it was
ltds the case, isnét it, that if, at a coupe
that tells its operators dts contractors or its staff what to do when there are detections

of greater gliders, that itds simply not poss

for the precautionary principtRetedbesicommpy i €
no guidance as to how orieif at allT one is to carefully evaluate management options

to take into account the recorded presence o0
it?---1 would agree with that there needs to be guidance. Whether the lack of that

guidance actually constitutes a roompliance with the precautionary principle |

would 1 it would bei my opinion is that that would actually not constitute -non

compliance, but with the greater glider being plaiceding identified as a vulnerable

listed scies, systems need to be put in place to manage the greater glider in those

in forests that are going to be logged.

254  To the extent there were unambiguous breaches by VicForesBaviey appeared to be
willing to overlook themand instead focus on regeagon An example is in his first report
at[263]:

I note that harvesting has taken place in some coupes where subsequently a declaration
of a THEZ has included some of the logged area of the coupe. Sontepasdt maps

indicate harvesting prior to a new LBP THEZ being applied with no subsequent
rehabiltation of harvest area being applied in the new colony buffer zone. An example
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is found in the postharvest map (FOR.055.011.0009 in \B&Hor the Blue Vein
coupe (9.12). It is my opinion that harvest areas found in THEZ should be properly
regeneratedtb el p secure future habitat for Leadbeat

Thereforewhere there are choices to be made between the evidence and opibioDawéy
and the evidence and opinioat Dr Smith and Professoioinarski | prefer the latter two

experts.

V1 CF OR E BORESTRY OPERATIONS

|t 'S necessary to set out a description o
silvicultural methods used and proposed to be used, the evidence about how the planning for

forestry operations occurs, and how they are coeddct fon t he ground?o.

The vast majority of the evidence about Vic
through, Mr Paul At the time of affirming three of his affidavits, he deposed he was the
Manager, Community Forestry (Western Victoria) at VicBtgeln his fourth affidavit, he

deposed that on 13 November 2018, he was appointed to the role of Manager, Environmental
Performance at VicForests. In his second affidaatf10(h)]) he deposed that since 1 July

2018, the majority of his time was occeagigiving instructions in this proceeding. In cross
examination, he stated that since taking on the new role of Manager, Environmental

Performance, around 50% of his time has been spent gngtrgictions in this proceeding.

VicForests made a forensic @&on not to adduce any evidence from any of the contractors

who actually carry out the forestry operations in the coupes; nor from any of its own foresters

who are working in the coupes before, during and after the forestry operations. The Court met

one sich forester on the viewir J ar r od Logue. It was <cl ear he
groundodo knowledge about how forestry operat
region, and had been and were being carried out in the coupes the subject otdadipg. It

is curious that no person such as him was called to give evidence. Indeed, even Mr Owen
Trumper,whaMrPauld e posed i s Vi cForestso General Mans
Aon t he gr oywadotcallpdeas awithessnlssiesld Paulwas put forward

as the applicant submittéca s t he sol e Afaceodo of VicForests

Mr Paulwas placed in a difficult position. As thimary witness from VicForests, he was
expected to give, and therefore be cresamined on, #emendously wide range of evidence.
That is apparent from his affidavits. It was clear during esxssnination that he was more

familiar with some of the subjeatatters of his affidavit evidence than he was with others.
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That is not said critically: nor@ person in an organisation such as VicForests can be deeply
familiar with all aspects of its operations. | accept that in some of his previous positions within
the Victorian forestry industry (and prior to the establishment of VicForests in 2008gu

performed roles that meant he did have some direct involvement in forestry operations.

However, that experience is now more than 15 years old.

The fact that there was no person called to give evidence from VicForests who was-at a day
to-day level involve in conducting forestry operations in the impugned coupes, or in the
Central Highlands region where they are located, has meant, in light of the evidence adduced

by the applicantthere was an overwhelming amount of evidenceVhatc For est s c o n (
forestry oper at i doessnotmatchmits poficy and pracedarel documentation

and isnot, in fact, effective in delivering the kind of protection its documentation purports to

assure the reader occurs. In the absence of such a person from s&Riere was direct

evidence from people such Bs Smith, who had undertaken a coupg-coupe analysis of
VicForests6 forestry operations, and who gav
forward in documents as effective protection of the Greaa Gl i der and Leadbe
and what he s awhenr was similaresvidgrce froRrafe3soiVoinarskiin

relation to a large number of coupes. There was the evidence of those witnesses who had been

in the forest detecting the speciesdrefandiuring forestry operationsand who gave evidence

of what they observed about the actual conductioF&estéforestry operationsand of the

presence of the species concerned. And further there was documentary evidence sourced from
VicForestdtself, suchascoupepans, whi ch supported the applic
of matters, and (understandably) about wivthPaulcould gie little or no direct evidence.

It was also, for example, not possible for the Court to form views abouwtatbecities of
VicForests6 contractors t o i mpl ement t he p
VicForests contended were sufficieNor was it possible for the Coud ascertailmow much

attention they paidlb the environmental purpose of the prgg@ns. An obvious example is

the identification of habitat trees in each coupe. In eexssninationMr Paulsuggestedhat
identification of habitat trees generallyundertaken by foresters, but that contractors are also
trained to identify them asell. As some of my later findings reveal, | am not entirely
persuaded that the direct evidence from individual coupe plans reflects this position.
Nevertheless, it is apparent that contractors do play a critical role in whether or not habitat trees

are preerly identified, and then whether or not they are protected fooestry operations

both logging andegeneratiourns. Yet the Court heard no evidence from any such persons.
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In contrast, theCourt has evidence fromr Smith, and on the view, that thdentification
appears to have beensatisfactoryand in any event that many-salled habitat trees did not
appear to survive the forestry operations and thelpmstest burning. There was no evidence
from any contractors of VicForests who performed itlentification, the burning and the
felling, to counterbalance the evidenceDofSmithand whathe Court itself observed on the
view. Neither was there evidence from any foresters directly responsible for identifying habitat

trees in coupes.

262  Another example isMrPaub s or al e Wickbrestésivicubukalgpality changes,
reflected in itsHigh Conservation Values Management Systems docuamehitsHarvesting
and Regeneration Systemiecumentboth of which are directed towards its effddsobtain
FSC certification. While | accepiir Pauldid his best to answer the questions put to him, it
was clear he lacked some knowledge about the actual likely denisiking within VicForests
about this new policydirection | gained the impression thatather than having direct
knowledge he was being given information by others.

263  During his crosexaminationMr Paulwas asked whether he could undertake to the Court, on
behalf of Vi cForest s, t hat Vi cForests. wildl
AMet h@dwasr ef erence to X@lestribad énuthetHarvestihg asdy st e n
Regeneration Systems documastbeingbased on cledielling andseedtree operationghat
is, current \cForestamethodsMr Paulsaid he was not able to give any such undertaking. The
crossexamination had something of a forensic flourish about it, and it is unsurprising that
Mr Paul could not, on behalf of a Victorian statutory agency, give such an undertaking
immediately in the winess box. However, the better underlying poiatemerge from this line
of challenge to his evidencae twofold. First,he was not the appropriate person within
VicForests to be giving evidence to the Cou
policy changes and the difference it was likely to make on the ground to its forestry operations
Secondno other witness from VicForests, who might have been sufficiently senior to do so,
gave the Court any reli abl e inamwprattees ofeghetisbh at Vi
of clearfelling and other harvesting methods which were damaging to the habitat of threatened
species would not continue, or would indeed be phased out altogether from native forest where

threatened species were known to beqaes
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The evidence about harvesting methods

264 In his second affidavitMr Paul describes the three principal types of silvicultural methods
which are relevant to the Logged Coupes and the Scheduled Coupes. They dsl, dead
tree harvesting and regrdwtetention harvesting. Cleéal is defined in the Codéwith
different spelling)s:

0 cl e amdars| d $ilviculturalmethod of harvesting a coupe whereby all
merchantable trees, apart from those to be retained for wildlife habiatemoved.

265 At [147] of his second affidavityir Pauldescribes a forestry objective to the clédirmethod:

Based on my knowledge, training and, particularly, my 27 paaqserience in the
forestry industry, the key objective of clearfelling is to successfully regenkght
demanding tree species through the removal of shading and competition. Mountain
Ash and Alpine Ash are examples of liglemanding forest types.

266  There is no real debate that from a forestry perspective there may be such an objective.
However, thigoroceeding is not about forestry objectives: it is about what, in the context of a
forestry operation, does or does not need to be done to comply with the environmental

protection and conservation objectivaxl provisionsn the EPBC Act.

267 MrPauldescribe firegrowt h retenti on hag[I52}EHS4D:i ngo i n

ARegrowth retention harvestingo is not def ir
silvicultural system adopted by VicForests for Ash forests following the
recommendations of the LBRA VicForests also uses this silvicultural system in

mixed species forests but it does not count towards the 50% target referred to in

paragraph 153 below.

In January 2014, the LBPAG recommended that from July 2014, retention harvesting

be undertaken in aleast 50% of the areas of Ash forest harvested within the
Leadbeaterds possum range (see section E abo
type of retention harvesting.

Regrowth retention harvesting involves the retention of forest patches so that more
than 50% of the harvested area is located within one tree length of retained forest. The
relevant retained forest must be at least 50 years old. The rotation length in Ash forests
is nominally 80 years.

268  Mr Pauldeposes to this method being introduceddbrgs a result of the recommendations of
the Leadbeaterés Possum Advisory Group, spec
Possum habitaft [136(d)] of his affidavitMr Pauld e poses t hat #fAVi cForest
to retention harvestingpn a't |l east 50% of the area of Ast
possum rangeo. The term fALeadbeaterds Pos s

Standards and Procedures:

6Leadbeat er 6 s méanssas aren ofrapproginately 70 x 80 km in the



-101-

Central Highlands to the northeast of Melbourne and a small, lowland area east of
Melbourne in the Yellingbo Nature Conservation Reserve, along the Cockatoo and
Macclesfield Creeks (Menkhorst and Lumsden 1995; Harley et al. 2005; Harley and
Antrobus 2007).Three distinct habitat types: montane ash foregksufitain Ash
Eucalyptus regnang\pine AshEucalyptus delegatensasid Shining Gurkucalyptus
ntensand adj acent areas of Cool Temper ate Rain
alpine woodland (Snow GumBucalyptus pauciflora and lowland floodplain forest
(dominated by Mountain Swamp GuBucalyptus camphorim the Yellingbo Nature
Conservation Reserve) (Harley 2004c; Lindenmayer et al. 1989). There are
approximately 204,400 hectares of potential ash mwSGum woodland habitat
within the range of Leadbeater's Possum, the majority of which is ash forest (96 %),
with only 4 % Snow Gum woodland.

(Footnotes omitted.)

269 MrPaubs evidence in the tat@lbl]) suggestis thatiokthedomdt ond a
Coupes in this proceeding which were identified as Ash forest, a majority of them were logged
using the regrowth retention harvesting method. | do not understand the applicant to dispute
this evidence: its contention, basetProfessoiVoinarskd expeat opinion, is that even if this
is the method adoptefrst, the survival of the retained habitat is questionable, and second,
this methoddoes not result in angualitatively different outcome f o r the Leadbe

Possum.

270 At [156] of his second affidaviir Pauldeposes:

The key objective of regrowth retention harvesting is to apply the system to 50% of
coupes in the Leadbeaterdéds possum range to s
the species in those areas.

271 It would seenthat in evidence such as this (which is not isolated) VicForests appears to accept
the objective ofecoveryof threatened specigs an objective its forestry operations should
pursueThat 1is certainly consistentina222lofttehe t er
Code, which is extracted at37 above.As my later findings reflect, thidoes not appear

matched by its practices on the ground.
272 MrPauldepog s t hat fAseed tree harvestingo is defi

Gseed tree harvestingmeans an eveaged silvicultural system in which all live trees
are felled apart from aumber of uniformly distributed trees retained to provide seed
for regeneration and habit&eed trees generally comprise 8% of the basal area
of the original stand.

273 At [149] of his second affidavilir Pauldescribes the key objective of seed tree harvesting:

Based on my knowl edge, training atmed, parti cu
forestry industry, the key objective of the séeek system is to retain sufficient seed

bearing trees, representative of the-lpaevest species composition, to provide a

natural seedfall to establish regeneration. This system retains between % saed 1
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bearing trees per hectare and is applied where a viable seed crop is expected to be
present at the time of, or soon after, harvest. This system is most often used in mixed
species forests where seed crops are more reliable however it may alst ineAste

forests.

These are the three methods which are listed on the appliGatiter Release Plans for the
impugned coupes. Each of the Logged Coupes was harvested using one of these methods. On
the 2019 Timber Release Plan, each of the Scheduled Cisudestified to be harvested by

one of these methods, save for the Dry Creek Hill coupe which is to be hammestedbasis
ofiRoad aligpmewément 0. As | have noted, on t
majority of the Scheduled Coup€32 ou of 41) arestill identified for harvesting by way of

clearfelling.

There is a debate between the parties whether use of either of the two methods other-than clear
felling, in particular regrowth retention harvesting, in fact produces marteqtion forthe

Greater Glideor fortheL e ad b e at er 6 s P arsspeacifit prescriptiomimptacet her e
for the L e adibtheaCH®&FAregiojPThesesisialso a debate about whether the

new methods proposed by VicForests are likely, in fact, to affg greater protection to either
species, putting to one side the other debate between the parties about whether the Court has a
sufficient probative basis to make any findings about what silvicultural methods will be used

in the Scheduled Coupes, andetirer the Scheduled Coupes will in fact even be harvested in

the foreseeable future.

The evidence about Timber Release Plans and coupe planning

VicForests relies on its Timber Release Plans and coupe planning processes, as explained by
Mr Paulin his affidavit evidence (especially his second affidavit), as part of the evidence which

it contends demonstrates the careful planning which occurs in relation to the timber harvesting
of each coupe, including identification of habitat for threatened species emtdiaétion of

the presence of threatened species through that aspect of the coupe planning process which

picks up any Abiodiversity valueso present i

As to the decisions about which parts of the Central Highlands native forestuideinn a
Timber Release PlaMr Pauld e poses that this is the respon
team within VicForests. He deposes (in his second affid&{49]) that throughout the year
this team undertakes @ coughahe obgectiverohprodugisga nc e 0
Aviable, risk assessed coupes that identify

being included in the timber release plano.
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278 At [62]-[66] of his second affidavityir Pauldescribes the steps taken by VicForestsr to

the release of a proposed Timber Release Plan:

The Manager of Tactical Planning is responsible for finalising the list of coupes
nominated on the proposed timber release plan change. Factors relevant to inclusion in
that list include:

(a) coupesthat have not been field assessed should generally not be included (I
explain the field assessment process in section G.1 below);

(b) coupes that have not undergone the quality assurance process will not be
included;

(c) any gaps in the alignment of propasharvesting areas with contracted sales,
harvest and haulage commitments may require alterations to the nominated list
of coupes.

The Manager of Tactical Planning is then responsible for preparing a brief outlining
the scope, purpose and risk managenssutes for the proposed timber release plan
change. That briefing is provided to the General Manager Stakeholders and Planning
for endorsement.

Following endorsement, there follows an extensive period of internal (i.e. within
VicForests) and external stdlader consultation. That process is described in section
6.2 of the 2017 TRP Instruction: pages 11 and 12.External consultation can include
briefings and liaising with organisations such as local shire councils, regional
Departmental offices, Parks Victar Aboriginal Victoria, Melbourne Water,
Catchment Management Authorities and specific community groups or environmental
non-government organisations.

The timber release plan is then finalised in accordance with the process described in
section 6.3 and stdon 6.4 of the 2017 TRP Instruction: pages 13 to 15. That process
culminates in the Tactical Planning Manager endorsing that all documentation is up
to-date, verified and correct: see section 6.4.8.

279 At [143] of his second affidavitvir Paul deposes thatlecisions about which silvicultural
method to use are usually made during the coupe reconnaissance process (that is, prior to the
finalisation of a Timber Release Plan), by reference to a number of factors which he sets out
and which it is not necessaryreproduceAt [144] he states:

Decisions about silvicultural systems may change after the coupe reconnaissance

process is completed based on new information (such as following public consultation,
receipt of new biodiversity information or seed crops latée on the sife

280  However, it was not this kind of change which occupied the debate between the parties. Rather,
the focus was oMr Paub s e v at[82 of lsisesecond affidavit:
Each of the Scheduled Coupes is listed on the Approved TRP with a medina

silvicultural method that represents the most intensive silvicultural system that may be
used for each coupe (a less intensive silvicultural system may be used).
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281  Mr Paulgave further evidence about this ability of VicForests to depart from the dilwigiul
method identified on the Timber Release Ritj179}[181] of his second affidavit:
I'n respect of the Scheduled Coupes, Vi cFores
harvested using the silvicultural method denoted on the TRP and as seheutini¢
at paragraph 176 above, however they may be harvested using a less intense method if
information warranting such a change came to light before or during operations. Any

such plans have not yet been finalised and planning is on hold pendingalbéars
of this proceeding.

For example, a coupe identified as clearfall might end up being harvested using the
regrowth retention harvesting silvicultural system because of operational constraints
on the ground (for example, a biodiversity value tieguires exclusion from timber
harvesting or to meet the 50% regrowth retention harvesting target described at
paragraph 136(d) and 153 to 155 above).

282  In these circumstances, with the exception of Camberwell Junction coupe 10.37 (which has
been harvestedYicForest® p o s i t ithe rdesignated tsilvieuttural method for each
Scheduled Coupe is subject to change in the future. The proposifianentheseat[82] of
MrPaubs second MrfPAubdawvwither aedi dence whiach | h

major factual issue in the proceeding.

283  One of theannexurstoMrPaubs second affidavit is a VicFol
how VicForests assesses its obligation to apply girezautionary principle in its timber
harvesting operati ons. Il t s titl e i s AVicFo
Management 6, and it was c¢r eBoowreMbuntaincaséagpbuar y 2
in section 2, whsitcsh linst etriptrleeeda tii \Wbinc Foofr t he Pr
opinion this document should be given some weight in assessing the question of how
VicForests has applied the precautionary principle in the conduct of its forestry operations, as

itrepresents VEor est sd pol i c,hyalbeit bpparently hohpablicly availakiee p t
policy.

284  The first part of section 2 should be set out:

VicForests considers that the precautionary principle is applied through a risked based

approach to forest management aadks to communicate the precautionary measures

being undertaken and their basis. VicForests application of the Precautionary Principle
derives from Justi ce EBranmeneEas Gigpshdl\g ment i n t
VicForests[2010] VSC 335at[212]. Inrespect to environmental management this

principle is engaged where:

(a) there is a real threat of serious or irreversible damage to the environment; and

(b) the threat is attended by material scientific uncertainty as to the damage to the
environment.
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If, when planning to undertake timber harvesting operations VicForests determines
both (a) and (b) are apparent, then consideration is given to the following questions in
determining whether activities may commence (or resume):

(a) is the threat of serious areversible damage to the environment negligible?;

(b) is the threat of serious or irreversible damage to the environment able to be
addressed by adaptive management?; and

(© is the measure proposed to be implemented proportionate to the threat?

Consiceration of these questions when assessing whether areas planned for harvest are
conducted in a manner that is consistent with the precautionary principle is central to
VicForests biodiversity management framework.

The precautionary principle has been eddm in Australian environmental
legislation, through a range of policies and statutes, while also being incorporated into
a number of international treaties and agreements that Australia is a signatory to
(Peterson, 2006). The regulatory framework gowegnforest management and
instruments within it has been developed and is designed to be implemented in a
manner that is proportionate to the threat of serious or irreversible damage to the
environment. Therefore, the compliance and implementation of ttezgdatory
instruments are inherently precautionary. The Policies, Strategies Acts and
Agreements, as well as regulatory Instruments, Codes and Procedures that VicForests
complies with are outlined in Appendix 1. In addition to these requirements,
VicForesds has developed a supplementary internal biodiversity management
framework which builds on the existing regulations in place. This framework considers
each of the questions below:

(d) is the threat of serious or irreversible damage to the environmergibkegl;

(e) is the threat of serious or irreversible damage to the environment able to be
addressed by adaptive management?; and

)] is the measure proposed to be implemented proportionate to the threat?

If there remains any residual risk of irreversidemage to the environment, after the
State and Federal legislation has been followed, VicForests policy is to take further
measures to ensure there is a proportionate adaptive management response.

285 The document t hen cont i nu ppoach toshgredagianarys s i o n
principle, and states (pt6):
VicForests understanding of the precautionary principle of environmental management

is based on the interpretation of the risk of causing irreversible harm or damage to the
environmenbeing that of causing a species or vegetation community extinction

(Emphasis added.)

286  As will be seen, this is not an accurate reflection of how the precautionary principle operates
whether as expressed in the Code, or otherwise. It may, however, be an acttecstenref
the approach of VicForests, given VicForests in this proceeding denied the precautionary
principle was engaged in relation to the Greater Glider in the Lo@iielér Coupesor

Scheduled Coupes.
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The document then outlines what is said to be ¥icFe st s & appl i cation of
principle at a Al andscapeo | evel, at a #nAfore
Victoria, including five forest management areas within the Central Highlands region), and
with respecspeoi @shmaentgamdnt 0. I n the | atte
reference at all to the listing of threatened species (or communities) under the EPBC Act, nor

to Conservation Advices, nor to Recovery Plans. There is only a reference to the State
legislation, the FFG Actin section 3 there is a passing reference to the listing process under

the EPBC Act, but that is alh this section, and by reference only to Action Statements made

under the FFG Act, the document states:

Action Statements also e cases provide protective requirements for detections

of the species in areas outside of National Parks and reserves. The requirement to
comply with Action Statements is made effective through the Code of Practice for
Timber Production (2007). Typicallyhose prescriptions require the establishment of
protection zones to minimise the impacts of harvesting on theténgsurvival of
species where an individual plant or animal is detected or where certain habitat features
are found in or around loggirapupes

In relation to threatened species, required compliance with-ISaatxlAction Statements
appears to bthe only circumstance the document contempltatethe application for coupe
level prescriptions.

Section5 o f t he docume n ationiok theeRnecautionary dPrindipepbp | i ¢
Vi cForestso. This section commences with the

VicForests relies on the extensive landscape reserve system, forest management plans
and protective legislation as the key adaptive managemeuired to proportionately
manage the threat of harvesting in areas where there is a risk to cause irreversible
environmental damage. These landscape wide zoning and protective requirements are
inherently precautionary in their approach; and have theicapiph of the
precautionary principle embedded within them. Where there may be a residual threat
to the threatened species and/or communities in areas planned for timber harvesting,
VicForests has developed a threatened species management framework that i
complementary to the measures described above, which seeks to further reduce any
residual risk of causing irreversible damage to the environment.

This section outlines the hierarchical approach that VicForests takes to ensure that all
coupes harvested & had an appropriate survey process and strategy for the
identification of threatened species and/or their habitat, and specific vegetation
communities. VicForests employs a range of survey methods to ensure that it
appropriately protects key habitat aslvas recognising risks to individual species and

the need for longer term targeted research.

There then follows a flow chart, anmhdrvedtescr i j
surveyso, commencing with a fpdhkedktacp eaxd De q st

coupe itself i's i nspected) and then to what
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section is relevant to the issue in this pr

Glider in theLogged Coupes and Scheduledupes and should be set out:

Targeted species surveys, origvest surveys, are undertaken in some areas planned

for harvest and carried out after coupes have had a desktop assessment and coupe
transect. The decision process that results in a coupg tageted tor this additional

level of survey for biodiversity values is set out below (and in itself is designed to be

a proportionate response to any residual threats to threatened species): The coupe
displays rare and limited characteristics, meainpe ar ea i s model | ed
Gr owt ho.

And, one of the following is also triggered:

1. The coupe is subsequently found to be wit
Class, which in relation to VicForests operations is typically represented by
EVCb6s 16 30, 31,82, 352 38, and 39. This represents the primary
habitat for a number of target species, including the teogied Potoroo
(Potorouslongipes.

2. The coupe subsequently displays threatened fauna habitat or has records of
previous species sightings as identified in the coupe overlay process (as per
approved data lay&fBAfauna.

Or, alternatively to points 1 to 2 above:

3. The coupe displays charaggtics which VicForests considers warrant a
survey.

Figure 2; Targeted Survey site selection framework

Where a coupe is selected for a survey, only those species likely to be present within
the coupe will be the target of the survey. The species likely to be present within a
given coupe will be determ#dl in accordance with specific site conditions, for
example if the coupe does not contain appropriate conditions or streams for target
Crustaceans or Amphibians, surveys for these species will not be carried eut. Pre
harvest surveys provide a mechanismrf@naging the risk of uncertainty as to the
presence of biodiversity values that may be threatened or endangered, within areas
planned for harvesting. This precautionary approach to the management of biodiversity
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is a measure that further adds to the @xgsprecautionary regulatory requirements for
protection of biodiversity across the landscape, managing the risk of causing
irreversible damage (such as contributing to the extinction of a species) and ensuring
the highest level of scientific certaintydfforded. The extent to which VicForests will
conduct preharvest surveys as outlined above has been designed to reflect the
requirement to implement proportionate adaptive measures to any residual threat.

291  Later in the document, there is a section (5.6)ionar get ed r esearch and
describes the need for ongoing Al andscape si¢
the distribution of threatened species who occupy and use the forests in which VicForests
conducts its forestry operationseth r habi tat requirements and ¢t
scale impacts of timber harvesting on the f
then states:

Targeted landscape scale monitoring is managed by VicForests Conservation Biologist
and is often carried out in collaboration with other research institutes.

292  During crossexaminationMr Paulwas asked about the Conservation Biologist role. He stated
that the Conservation Biologist would be in the team he now manages, and would previously
have been iMr McBrideb s t e am, but that Asome changes h
asked who VicForestsoé Cons &rRaaldouldonet re@liwhd ogi st
occupied the role, but suggested it may have IbdrellcBride or another staffnember who
had since resignedMr McBride, the Manager, Biodiversity Conservation and Research at

VicForests, did give evidence.

293  Like Mr Paul Mr McBride holds a managerial position. Mention was mad®lirMcBrided s
evidence of DElizabeth Pryde (Biodivsity Research Scientist at VicForests) andvaria
Cardoso (Field Ecologist at the Orbost office of VicForests). During the-exassination of
Mr McBride, the applicant relied on some email correspondence Dro@ardosoregarding
Vi cFor estesabt edrr a@lIti dieGr I nterim Management Res
of the views VicForests employees hax@ressed about the conservation needs of the Greater

Glider in the Central Highlands later in the reasons.

294 The AVi cForestso Prec8ubidormargi AppMaaalge men
endorses t he need-nakngabddtiteférestry®metatiords tobebaseddn o n
science:

Research is a fundamental component of good forest management, asisaseate

decision making should be diet forefront when considering forest practices and the
best way in which to manage forest values.
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Il n summary, VicForestsdé own policy document
precautionary principle, and a clear recognition of the need for catigenand protection of
biodiversity values within native forests open to forestry operations, especially the need for
conservation and protection of threatened species which occupy and use that forest. The theme

of VicForestso6 f i s wdceeding onethe88fissudienaingely thatthe n t hi
precautionary principle is not engages somewhat at odds with the overwhelming theme of

this document, which implies the precautionary prinapleonsistently applied by VicForests
inallofitsforest y operations, both in planning and i
there are some parts of this document which suggest an approach to the precautionary principle

narrower even than that advanced by VicForests in this proceeding.

Alaterdocument s al so rel evant . This document was e
It is caHbewesheBiBPdeversity Survey Instruct

general approach is set out at section 4.1 of that document:

Every coupe proposeat approved on the TRP is subject to a range of surveys aimed

at identifying and addressing biodiversity conservation risks associated with timber
harvesting. These surveédys varde chavesegtsiov e Py et
surveys focussed on idéfying significant biodiversity values, including threatened

speci es, their habitat and thresfdarveshed veget a
Bi odiversity Surveys®o.

Arisk-based approach is used for every coupe to determine what and when biodiversity
values are to be surveyed for, what the most appropriate survey method(s) are, and
what management options are to be considered. Whilst the value identification process
has a high degree of focus at the operational scale, the risk evaluation decisions
regarding  biodiversity management will consider existing conservation
representativeness of biodiversity values at much broader scales.

Mr Paub s e v at[RE5haf his second affidavit, incorporating passages from his first
affidavit, also addresses theadditional surveys, by reference to another section of this

document:

| note at paragraph 16 of the Third Jacobs Affidavit a portion of that section has been
extracted. However, the following section is not extracted, and the text occurs in the
document beveen the table and the dot points on page 9 of the Third Jacobs Affidavit:

n4. 4. 2. High Risk Coupes

High-Risk coupes are selected on the basis of a coupe meeting a
number of criteria designed to indicate increased likelihood of a
particular threatened spies or group of threatened species inhabiting
the forests within or within close proximity to the proposed coupe area.

VicForests currently use three sets of Criterion when considering
Ohirghs kd coupes. These criterion are sg
group of target species) and the region the coupe is located as Indicated
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within Table 2.

Coupes requiring targeted species survey are generally selected after

considering the information resulting from the desktop assessment or

coupe transect stages of the-Piaavest Biodiversity Survey process.

Information received from thirgarty threatened species detegti

reports may also be considered as part of the decision to undertake or

not undertake a targeted species survey (See section 4.6 for more
detailsonThirgpar t y detection reports). o (emp

Therefore, whilst it is true that the document doesraquire surveys for Greater
Gliders in the Central Highlands RFA area (because there is no management
prescription for Greater Gliders in the Central Highlands as opposed to East
Gippsland), where a coupe is identified as having higher overall riskgtnrthe

desktop assessment and/or coupe transect stages, VicForests will undertake a targeted
species survey and information received from third parties may inform the decision to
undertake or not undertake a targeted species survey.

(Original emphasis.)
298 AsMrPaubs evidence indicates, it was common grfr
of course, carry out p#earvest surveys for the Greater Glider in the CH RFA region because
(unlike in East Gippsland) there is no specific management prescriptidrefGreater Glider

which must affect timber harvesting in a coupe where the Greater Glider is detected.

299 HoweverMrPaubs evidence in his first affidavit,
(at[67] of his first affidavit):
Therefore, whilst it igrue that VicForests is not required to survey for Greater Gliders
in the Central Highlands RFA area, in practice, Greater Gliders observed during the
course of threatened species surveys or otherwise observed during the course of pre~
harvest surveys areecorded and reported, following which VicForests will give
consideration to implementation of the Interim Greater Glider Conservation Strategy

(Interim Strategy) within a particular coupe. The Interim Strategy is annexed to the
Third Jacobs Affidavitaa n n e xDU-83@ . i

(Original emphasis.)

300 | deal with the Interim Greater Glider Stratesgy866 to [942 below.

301 There are a number of specific prewPauli pti on
describes in his second affidavit, and therefore in some circumstaficiésrests does
undertakepphar vest surveys for Leadbeaterdéds Possu
entitled fiLeadMHaatversGs SRRaosvyseym I Mrsea ructi ono (
al so a survey instruction f o#ZonelAandl1Bdabitatt i f i ca
The adequacy of surveys carried putsuant to these instructions, and how their results are
taken into account in VicFor ests$8aspdctsofthat ry o

case in relation to thatothemabdllbwve at er 6s Possum,
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After a coupe is harvested, a pbsirvest majs producedMr Pauldescribes this in his second
affidavit at[163}[164]:
One document that is usually kept on a Coupe File for a particular coupe is a post
harvest map. Postarvest mapare a standard template map produced by VicForests
from Cengea. Podtarvest maps are produced to show the net harvest area of a coupe.

Postharvest maps are typically kept on the Coupe File for the particular coupe but can
also be generated at any partépoint in time.

The key inputs are the shapefiles of the net harvest areas generated by relevant
supervising foresters walking the harvested coupe boundary and taking GPS waypoints
along the way. Those GPS waypoints are entered by the foresters irgeaCen
generate the net harvested area shapes.

Mr Paulthen deposes to some errors in some of thelpsest maps he had reviewed, and to
the correct areas which were harvested in a number of the Logged Coupes.

At this point two defined terms in VicFeet s6 2016 Coupe Reconnai

document (annexed tdr Paubs second affidavit) should als

of AEsti mated Harvestable Areal/ Nett areal/ Net
The approximate area expected to be harvested within the gross ceajbeandary.

It is the gross coupe area minus any Code, FMP or other exclusion areas and all
retained habitat areas.

Second, the definition of AGross coupe bound

The area within which any individual coupes or bad ne coupebds harvesti
roadingpper ations will be conducted. It is repre:
boundarydé that is mapped in CENGEA and appr o

VicForests6é habitat mapping

MrPaulgave evidence about VicForests6é mapping

affidavit.

He deposed that VicForests undertakes its planning and analysis with digital mapping
technol ogy using Geographic I nformation Syst
software programs for t he pur plarsfeaturesfandii r e mo

characteristics of the forest estate.

Mr Pauldeposed that fofimberReleaséPlans and coupe planning purposes, VicForests uses

a system called Cengea. His first affidaait[36]-[41]) explained the Cengea system, and it is

not necessarto set out that explanation. Relevantly to the issues in this proceeding, it is

t hrough Cengea that VicForests staff can dl a

maps and view spatial maps which it uses to plan and implement its forestryomsend it
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is in Cengea that informaticabout flora and fauna detections is stoMdPauldeposed that

some examples of typical Al ayerso that Vi c
(contours), vegetation types, biodiversity values, cultwadles, land tenure and aerial
photographs.

A material issueinthe38a s pect of the applicantds case Wwe
used by VicForest s, Greater @laer High®Qualitidabitat€lass  y er c a
which VicForestais e s i n i t s fi Gltoipekdiciwheredighi quabty habitawhdcle | o

has been modelled aitable for the Greater Glider may be present. Batlsmith and

Dr Daveyagreed the Class Habitat modelling was not reliable. Whéfr Paulwas cross

examned about thishis evidencewasthat it was not data that VicForests createttbat it

was data created by DELWP antllised by VicForestsThat is consistent with what he
deposes in his second affidavit atedbBWMP. s o me
However, the material issue is not whose fault it is that the habitat mapping is unreliable: the
material issue is that is unreliable.Mr Pauldid not seeko say otherwiseaccepting that it

Ahad pr loMake éndisgse about this mattat[420-[454 below.

MrPaulbs evidence about whet her the Schedul ed
harvesting schedule

A feature of VicForHbMMsPaubWé cdefiadraneewdadhabhagsdet &
have been taken out of the harvesting schededause of this proceeding. His evidence in

crossexamination was:

Webve halted all planning on the schedul ed c

He was then asked if it was VicForestso6 desi
and his evidence vga
It would be subject to us rerunning our planning on those, and we will replan them in

light of FSC as well, given that we expect that to be in place byaolid we will rerun
all our planning over those coupes with that new process and principles.

He was then reminded that only five of the Scheduled Coupes were subject to the injunction
granted on 10 May 2018 and the following exchange occurred:
So therebébs no reason why anything about the

further coupe plans, i¢re>-No t heor eti cal reason, but we
problems for ourselves to start planning and then have to stop again.

Well, you could have raised problems or you might have found solutions. Did you
think about that2-We felt it better to let th court case run its course.
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Or was it decided that you thought uncertainty was better suited to youf-ddee?
we just decided it was inappropriate to continue with the planning of the coupes while
the court ran and rescheduled other coupes instead.

tr emai ns the case, i snodt it t hat VicForests
in those 42 scheduled coupes because theyodve
havenot been r-eNmo,v etdh e yh alvaev & rhéety.?

And t hat means ledthlzethe subhjeetyfGorestry speratiend letween
2019and 20222T hat 6 s t her e, yes, but I guess, as | <
any at this stage until after the case has run its course.

313  What weight should be given tis evidence, and whds effect is, are critical issues on which
the parties made opposing submissioks | explain, neitheWicForest® v ol unt ary de
not to harvest in coupes affected by this proceedingMnd?aub s ot her evi dence
cont ended fttachicgaorwhiehicoupegid-orestswill harvest, are factors | have

found persuasive against the applicantds cas

VicForests6é policy changes about i1its silvicu

314  Inthe fourth affidavit oMr Paul which was the cause of the adjournment eftttal, Mr Paul
deposed to some changes in VicForests policies concerning timber harvesting. The reason for
these change®/r Pauldeposed, was that VicForests was seeking certification from the FSC,
an international certification body which certifies dst management systems, and has
developed an international standard for forest management. He deposed it has also developed
a national forest management standard for Australia, and that VicForests is seeking to secure
certification from the FSCAt [53] of his fourth affidavit,Mr Paulextracted a passage from
the FSC6s website, to demonstrate (I infer)
When timber leaves an FSCertified forest we ensure companies along the supply
chain meet our best practice standalds, so that when a product bears the FSC logo,
you can be sured been made from responsible sources. In this way FSC certification
helps forests remain thriving environments for generations to come, by helping you

make ethical and responsible choiegsour local supermarket, bookstore, furniture
retailer, and beyond.

315 At [57]-[58] of his fourth affidavitMr Pauldeposes that FSC certification permits businesses

selling woodsourced products to attach a certification label to a product. He idemiifges

such label (which l'infersa | ab el VicForests i1s aiming to
Label o, which is not a full FSC certificati
minimum of 70% FSC certified and/or recycled material, andatmo8 0 % o6 cont r ol | ed

It is the FSC definition of controlled wood which, in effebtr Paul deposes is causing
VicForests difficulties in achieving FSC cer

wood musinotbe sourced from any of the fowing five sources:
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@ illegally harvested wood;
(b)  wood harvested in violation of traditional and civil rights;

(©) wood harvested in forest in which high conservation values are threatened by

management activities;

(d)  wood harvested in forests being converted fraaural and sermatural forest to

plantations or noiforest use; and

(e)  wood from forests in which genetically modified trees are planted.

316 It is apparent that VicForests has been attempting to secure FSC certification, and thus meet
the Controlled Wood Standy for some timeAt [67] of his fourth affidavitMr Pauldescribes
a 2014 nAgap audito which was Aconducted to
management system that did not meet the Forest Management Standard and the Controlled

Wood Standartt hat applied at that ti meo.

317 Mr Pauldeposest[71] of hisf our t h af fi davit that, in rel at
valueso i n criat[dlf above (which)l infer fromiriPaub i e i dence
been the stumbling block for VicForests, ratthem the other criteria), there are six categories
of high conservation values that are described as HCV 1 to HCV 6. They reflecoltaé gl
nature of FSC objectives and certification:

HCV 1. Forest areas containing globally, nationally and regionally significant
concentrations of biodiversity values (e.g., endemism, endangered species, refugia).

HCV 2. Forest areas containing regionallgrsficant large landscape level forests,
contained within, or containing the management unit, where viable populations of most
if not all naturally occurring species exist in natural patterns of distribution and
abundance.

HCV 3: Forest areas that arean contain rare, threatened or endangered ecosystems.

HCV 4. Forest areas that provide basic services of nature in critical situations (e.g.,
watershed protection, erosion control).

HCV 5: Forest areas fundamental to meeting basic needs of local commeite
subsistence, health).

HCV 6: Forest areas critical to local communi@ésditional cultural identity (areas
of cultural, ecological, economic or religious significance identified in cooperation
with such local communities).

318 In 2017 a document was prepared by VicForests in furtherance of its attempt to achieve FSC
certification. That document was call ed Vi
Valueso and was, | i nfer, di r ec tiretidn andtthec r i t er

six categories of high conservation valukl.Pauldeposes that in this document, amongst
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ot her matter s, VicForests identified Leadbea

high conservation values falling within HCV 1.

319 Inotethatatp25 of that document, under a section
VicForests states that:
Every coupe proposed or approved for possible harvesting is subject to a range of
surveys aimed at identifying and addressing biodiversity coasenrisks associated
with roading, timber harvesting and forest regeneration. Surveys are focussed on

identifying significant biodiversity values, including threatened species, their habitat,
and threatened plant communities.

320 And then towards the end tfis section (after a discussion about desktop assessments and
coupe transects as the two methods used by VicForests to determine the potential occurrence
and existence of certain values in a proposed coupe, including threatened species, and the
conduct otargeted species surveys in certain circumstances), the following statement appears:

When a positive detection for a species occurs at a coupe, the appropriate regulatory
prescriptions must be determined, recorded within the Forest Coupe Plan and fully
implemented. Threatened species prescriptions are outlined in VicForests Procedures
- Regulatory Handbook (VicForests 2016a), which incorporates regulatory
requirements from The Code of Practice for Timber Production (2014), Action

Statements linked to thélora and Fauna Guarantee ActDELWP Forest
Management Plans and other relevant legislative instruments or Instructions.

321  The reader might consider this statement suggests VicForests will invariably conduct surveys
for threatened species, and will invarialpiytect habitats occupied and used by threatened

species which are detected. That, as the evidence discloses, is not the case.

322  Mr Pauldeposesat[62] of his fourth affidavit that in 2017, VicForests engaged SCS Global
(an FSC accredited auditing body)iftoc o nd u c t an audit of VicFor ¢
system for its eastern operatiMPaubsagavndeénté
is that after the audit was completed in early December 2017, he was told that VicForests did
not meet the reqrements of the Controlled Wood Standard at that time. After an exchange of
correspondence which need not be described, the auditor prepared a written report dated 21
May 2018e nt i t |l ed AForest Management Controll ed

TheControlled Wood Report is in evidence. The key passages should be set out:

Non-Conformity (or Background/Justification in the case of Observations)

I f VF6s efforts to comply with FSCb6s requirert
are judged solely othe basis of theiManagement of High Conservation Values

document, the likely conclusion would be that of conformity to Indicator 5.2 -of 30

010. But, on the basis of stakeholder consultations during the field audit, review of

written materials submittedybstakeholders as well as interviews with VF field
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personnel, the audit team has concluded that there remains a considerable gap between
design/intent and i mplementation of VFO6s HCV
conclusion include:

None of the steeholders that the audit team interacted with prior to and during

the field audit indicated that they had been contacted by VF in the context of

the companydés HCV strategy; this conflict
VF has consulted with stakeholdes part of their HCV strategy;

Stakeholders who made contact with the audit team were strongly of the
opinion that VF-pasticufaty cleasfellingyof natpre staadsi o n s
of ash followed by site preparation beare adversely impacting high
conservation values such as old growth and habitat for protected species;

The HCV assessment relied primarily and sometimes exclusively on Modelled
Old Growth whereas stakeholders submitted evidence and the audit team
observed numerous locations where olaligh values are present in areas that
are not delineated as Modelled Old Growth

VicForests did not demonstrate to the audit team that the Old Growth models
had been tested with field data or verified sufficiently by other means such that
the Old Growth Modl could be used as a surrogate for assessment on site;

Stakeholders were of the opinion, and provided evidence supporting their

opinion, that the identification and delineation of plant communities is

inadequate and that rainforest communities, in pdaticare not adequately

recognized in the field and in planning documents. Consequently, the data

layers used in harvest coupe planning do not adequately reflect reality.

Operations personnel in the two Regions forming the scope of the audit

revealed esséni al l' y no awareness of the company?®
roles in the strategy;

The audit teambs o wagedenanagemantpiestriptionsh at t he ¢
(clear fell and burning) employed by VF are in fact adversely impacting high
conservation valuesuch as old growth and habitat for species such as the
Leadbeaterdéds Possum and the Greater Glide

The encroachment of harvesting operations outside the delineated harvest
boundaries coupled with circumstances where VF personnel have not
accurately deheated areas near planned harvests that possess special values
are creating instances where high conservation values are being adversely
impacted (threatened).

So, while the content of the HCV Strategy document, completed just a few weeks prior

to the adlit, suggests that \ifat least in designs intending to hew a course that could

wel | be in compliance with FSC6s HCV requir
between stated intent and what has thus far been accomplished/implemented. More

work and furthemodifications in key practices such as clear felling and burning as

well as delineation of special values, including but not limited to old growth, is

required for VF to be able to demonstrate conformance with this Indicator.

Corrective Action Request(or Observatioi:

VicForests must build upon the November 204anagement of High Conservation

Valuesdocument in order to demonstrate that: a) areas and resources that meet the FSC

definition of High Conservation Values are being effectively and competeatdgted

and delineated; and, b) the companybds fores
avoiding adverse impacts (threats) to high conservation values present on its forest
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estate.

323  On the following page, this observation was made by the auditor:

Observation: The audit team observed that there was very limited knowledge of and
familiarity with the HCV term and HCV protocols among field staff (who were, in all
other respects, found to be top quality staff and highly motivated people). Additional
training with respect to the FSC concept of high conservation values would be
beneficial.

324  The similarity between this aspect of ti@ontrolled WoodReport, and themes in the

applicantds case, can be observed.

325 Not for the only time in these reasoiitsis apposite to loserve also that there is an inevitable
tension in fully recognising and implementing strategies designed to protect and conserve
matters such as HAhiigtho cuosnes etrhvea t H POEn@® prédectudess o0l
and conserve matters of nationalei r on ment al significance in
continued exploitation of mature native forest for commercial timber harvesting. The
incompatibility is rarely expressly articulated, but in my opinion it is real, and it is this
incompatibility whch tends to give rise tdispues of the kind evidenh a proceeding such as
this.

326  VicForests then made a decision,dnPaubs evi dence, to continue
Wood Certification by 2020 and in doing so, to address thecooformities identied in the
Controlled Wood Report. His evidence was:

The decision to pursue Controlled Wood Certification was not a new decision of the

business. It was a confirmation of a {grdsting goal endorsed earlier by VicForésts
Board. This became known withinidForests as thd=SC 2020 Projeot

327 Infact, and | find, the pursuit of Controlled Wood Certification has been a goal of VicForests
since at least 2014, as | have identified above. The length of time VicForests has been pursuing
this objective, and the lack of alteration in its timber hamgsnethods, on the evidence before

the Court, is a matter emphasised by the applicant and in my opinion correctly so.

328  Mr Paul then describes the process undertaken within VicForests, through a Steering
Committee, to work towards the objective of certification in 2020. That process commenced,
onMrPaubs evidence, with a meeting of tdot St eer
some relevance, because it was approximately nine months before the trial in this matter was
originally scheduled to proceed. It was also well before the release of the amended Timber
Release Plan, which occurred in April 2019. Despite being-adsinced on this project

towards more adaptive and responsive silvicultural systems, as the applicant correctly points
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out, VicForests made no changes to the silvicultural method for the impugned coupes in the
amended Timber Release Plan published in Aprib20hat is a matter to which | give some

weight in reaching my conclusions, later in these reasons, that VicForests has shown no real
commi t ment towards changing its sil Masaful t ur a
the conduct of its forestroperations. A real commitment would have been demonstrated by
amendment of the Timber Release Plan to specify new silvicultural systémnet tne very

leasti to remove or reduce the nomination of clégling as a silvicultural method, given that

by this stage VicForests knew there had been Greater Glider detections in all of the Scheduled

Coupes in issue in this proceeding.

320 MrPaubs fourth affidavit then describes the
followed the initial meeting of the S#8ng Committee. It is fair to say the focus of his evidence
is on how VicForests went about developing new documents. That, of course, was not the point
made by the auditor: its point was about what happened on the ground, in the forest. However,
it is cansistent with other findings | make in this proceeding that whaPauldescribes as
VicForests6é reaction to the Controlled Wood
had a focus on documentation. VicForests did not, for example, put astpedrity the need
to educate its contractors about how to implement prescriptioms,did it commence
undertaking prdnarvest surveys in every coupe@rmlid it design methods to monitor more
closely how prescriptions were implemented during hamvgstir how detections of threatened

species in coupes would be managed on the ground.

330 MrPauldescri bes the establishment within VicFo
of the FSC 2020 Project. He depoaée@1] of his fourth affidavit:

One of tle work steams identified involved reviewing and assessing VicForests
harvesting and regeneration practices (i.e. its silvicultural practibesyilvicultural

Stream). One stream involved reviewing the 2017 HCV Document and its
implementationthe HCV Stream). Another stream involved a review of VicForésts
stakeholder engagement process. A fourth workstream was developed to measure the
potential impacts flowing from the other three streams.

331  At[93] and [111][112], Mr Pauldeposes:

The Silvicultural Steam and the HCV Stream are interlinked, as the silvicultural
system needs to be adaptive to meet requirements to protect high conservation values.
By fiadaptivé®, | mean that the silvicultural system is flexible and respongive
conservation values (and frarticular, high conservation values) as they are found on
the ground

é
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As a result of the adoption of these broad guidsline[] t he A Gui del i nes for
silvicultural Sy st e ms 0dgystem Wiimpementeadaptyve wi | | hav
silvicultural systems hat are flexible and responsive the presence of high

conservation values.

However, VicForests is already implementing thegldeveloped in the guidelings,
the field. That is, foresters have a discretion mplement greater levels of tree
retention where high conservation values are identified.

Again, the evidence of detections, use of and presence in the impugned coupes of two
threatened species in this proceeding might have been thought to provide VicForests with an
opportunity to demonstte, on the ground, its flexibility and responsiveness, and the adaptation
of its silvicultural methods, but that was not the approach it took in this proceeding.

Through the second half of 2018 and into early 2019, VicForests continued with its work as
describedbyMrPaul wi t h one Aioclutipudlot doal t&ter d®&mMO s ai

toupdate VicForestsd documents and practices
systems that avoid adverse impacts on high conservation values

This resulted in the creatin o f a document entitled fAGuide
systemso. The most currentMrdPauBb st fobtirt haaf fipd
dated 11 February 2019, coincidentally the sameMateaulaffirmed his affidavit.

Mr Pauldeposeddt[110]) that:

The guidelines do not provide instruction to planning and operations staff regarding
the decision process in order to implement each adaptive silvicultural system. That
work is underway but is not in any final form as at the dasdfofning this affidavit.

It is unclear on the evidengéhat implementation has occurred witltForesté&planning and

operations staffsave thatMr Paul asserted in crossxamination that VicForests will be
Arunning | ots of sttradifnifin o |d mde ot rwd itrhi n d eistes p
Quarry example put forward byidForestsvery much at the last moment, which | deal with in

detail below, there was no evidence of such training, nor any evidencehalwoat a coupe

level foresty operatiorpractices had changed.

Iterations of the February 2019 document continued to be produced. There was an
8March2 019 version, entitl ed AVi cForests Ha
Versionl. 00, whi ch was adduc elmissions, thevapplicant mage | n
comparisons between ghversiomand the latest version adduced by VicForests at trial, which

was A Vle.rlsd odMay2019 ofdwhich two versions were in evidendeagreewith

the applicant s surbinsicsmss oarse tthaltl itrhge acgoampras t
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return to this issuater in these reason this section of my reasons, | shall call these two
versionst h e A Ma rHarvestilgladd9Regenerati®@y st ems document o an

2019Harvesting and RegneratiorSy st ems document 0.

338  The followingpassages froitine March 201®¥arvesting and RegeneratiSystems document

should beextracted

VicForests has reshaped its harvesting and regeneration systems within the context of

its policy commitment to implenméing adaptive silviculture Vi c For est sdé use of
term adaptive silviculture is based on the foundation concept of adaptive management

and the application of this to the selection of appropriate silvicultural systems for

public native forests in Victoria

Adaptive managemehtas been defined as a process of management, planning and
decisionmaking in the face of uncertainty, to acquire and use knowledge as this is

created, learn from successes and mistakes, and modify practices to better achieve
managemen goal s. I n their comprehensive review
publicly-owned native forests for wood production, Turner et al observed in 2010:

Sustainable forest management must be underpinned by the principle of
adaptive management. This invavglanning (setting goals and identifying
indicators), implementation, monitoring and evaluation (against indicators),
and review leading to adapted plans or guidelines. Use of this model will
ensure that the forests progressively become better managed.

é

Most recently, VicForests has committed to adapting and further developing its

systems, in ways that are aligned with a shift towards increasing use of variable
retention. This includes devel opment of its
system, whichit has been applying to Ash regrowth stands since 2014. In East

Gippsland, VicForests has over the past five years substantially increased the level of

retention of hollow bearing trees and trees with other conservation values; and reduced

the use of higlintensity regeneration burns.

Through these management systems, VicForests intends to continue adapting its
silvicultural practices, and the application of these systems, to achieve a balance
between forestry and biodiversity across the forest areasi@h Vtoperates.

(Original emphasidootnotes omitted.)

339  Three objectives are identified prb of the document

Strengthen HCV management syssenmReview and strengthen planning and
operational systems for identifying, retaining and protecting H@Wsughout its
operations

Increase variable retention levels in harvesting operatiginft from the predominant
use of cleaffall harvesting systems, to a more adaptive suite includioige selective
and dispersed harvesting systems that will suppotti+toihort forest management

Minimise the use and intensity of regeneration buisft from the predominant use
of high intensity regeneration burns in all forest types, to a mdaptive suite of
regeneration treatments that further reduces risks ofl@amage to retained trees.
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340 Immediately under these objectives, the document states:

It should be noted these objectives do not preclude the use ofalldaarvesting
systems or a selective use of burning for regeneration. However, VicForests has
commitied to reducing the predominant use of these systems, with the aim of applying
more adaptive regimes that place highest priority on maintaining HCVs.

341 The first (and relevantHigh Conservation Values Management Systems docunsent
described in the followingerms orp 7:
Species diversityConcentrations of biological diversity* including endemic species,
and rare*, threatened* or endangered species, that are significant* at global, regional

or national levels[The asterisks indicate defined terms in th&€Ffational standard
of Australia.]

342 Again, as with earlier documents (including
Principle document), the document then emphasisése i mport ance of il
pr oc e scensesvation efforts:

To a lage extent, the identification, retention and protection of HCVs within State

forests(in which VicForests operates) is addressed through broader landscape level
planning processes that are managed by the State government.

343  Despite this recurrent theme, ttiecument then statesa8:

However, following the FSC Controlled Wood evaluation audit completed in 2017/18,
VicForests has recognised the need for greater focus on protection measures at the
coupe/site level. While landscape level protection measueedaegely addressed
through RFA and Forest Management Planning processes, coupe level requirements
require additional attention through adaptive silviculture and selection of appropriate
harvesting and regeneration systems.

Specifically, VicForests has id#fied the need to focus onadtifying hollow bearing
trees,and habitat trees more broadly, and incorporating theirepgtion in variable
retentionsilviculture systems

344  In other words, VicForestdid now recognise, at least by March 2019, that its view of
what was required to conserve and protect values such as threatened species had been identified
as deficient in the way it was i mplemented

delivered.

345 Fromp 10, the March 201#¥arvesting and Regengi@an Systems document identifies five
silvicultural systems which constitute its ¥

State forests in Victoriao.

346  Those five systems were: (1) Cldalling and seed tree operations; (2) Variable retentiéf;20
(3) Variable retention 40%; (4) Variable retention 50% and (5) Single tree selection. Later in

these reasons it will be necessary to discuss what is meant by each system, and what the expert
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evidence said about t hei rationssFerthe momert,it suffiggs ou n d
to note that system (2) is said in the document to be based on the regrowth retention harvesting
method. Thus it appears the first two systems reflect, broadly, existing silvicultural systems,

and the last three are neawariations. For each system, evaluation Site®stly actual coupes

T were identified.

347  The following aspects of the May 20H@rvesting and RegeneratiSBgstems documeshould
be highlighted.

348  The document has more general background information atadhte The objectives set out
at[339 are similar, however the wording Amor e
objectives has been brreopa daecre ds ubiyt etoh. e Fworrtdhienrg,
objective now refers to Acontrolled burns f¢
The qualification to the objectives to which | referred 34( abovehas been removed,

although a similar statement appears a little later in the document, under section 3.2.2.

349 Atp9 of the document, having descri bb@udl i n ov

methods, the document states:

VicForests expects that by 2020, variable retention harvest systems will account for
more than 75% (by area) of its annual program of harvesting operations across the
State. The use of clefglling and seed tree systemill be restricted to specific sites

with relatively uniform stand features, and VicForests expects that it will account for
no more than 25% of its annual program of harvesting operations.

350 The document discusses adaptive management in more detail nthitne iMarch 2019
Harvesting and Regenerati®ystems document. A relevant example of the kinds of new
strategies VicForests puts forward in the document is this statemgnt {pmbout habitat tree
retention:

Focus on increasing tree retention leveldimiharvest areas, beyond Code obligations

and HCV management requirements, to enhance habitat resources for the present and
the longer terni and in this context, VicForests will:

a. recruit two or more emergent habitat trees for every existing halgiggtand
two or more additional trees with potential to become emergent habitat trees;

b. enhance the protection of retained trees through aggregation in forest patches
and connectivity with existing areas of reserved trees where possible; and

C. reduce réhnce on the use of hightensity controlled burns for regeneration
of the site, through further development of alternative systems for effective
regeneration, including use of o6cool burn
across sites or in specific ase
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In Annexure A to the May 2019darvesting and Regenerati&®ystems document, four (rather

than five) silvicultural systems are specified:) Clearfelling and sed tree operations;

(2) Variable retentiosysteml; (3) Variable retentiosystem?2 (whichappears to be based on
system(3) in the March 2019Harvesting and RegeneratioBystems document)and

(4) Selectionharvest system$o percentages are set out in terms of retained forest per coupe

for the fAVariabl e r et e Hdwvestong and Regeneraidstemisn t he
document in the section specifying fAprescrip
numbers of habitat trees to be retained are specified on an indicative basis. (8ystates

that it is based on the princgps o f A groupo and fAsingle treeo

single tree selection harvesting system.

The applicantdés submissions, and evidence, !
Harvesting and Regenerati@ystems document in particular. Toentents of the document

are a core aspect of VicForestsodo defence in
contentions about lack of certainty of harvesting methods for the Scheduled Coupes; the
proposed move away from clef@l and othermo r e Atraditional o har
(therefore undermining what VicForests says
case and evidence); and the generally more flexible and less intensive silvicultural practices
which VicForests contends thealonent foreshadows.

This document, and Vcertfitaton evisich $ia® triggeredsthis néwo r F S
policy, were the subject of considerable crexamination ofMr Paul | refer to his oral
evidence about Vi cFor e gniperentatienvwhend tonssr bothi t s ¢

thes 38 arguments, and th&el8 arguments.

The Castella Quarry coup e as t he onl vy current exampl
harvestingbo

The Castella Quarry coupe is located in a group of coupes to the west of the Ndlgns Gu

coupe group, and norhest of the town of Toolangi. In his fourth affidawatt[4],

Mr McKenzier ef er s t o the Castella Quarry coupe be
coupe was the subject of evidermeMr McKenzig concerning detections @reater Glider

in December 2018 in and around that coupe, his recording of those detections and his reporting

of them to DELWP. Later in my reasons, | describe the detailed and probative evidence of

Mr McKenzig and that of other witnesses for the applicaho were engaged in detecting
Greater GIlider andthelimpagded ecapeser 6 s Possum i n
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At a case management hearing onAp@il 2019, VicForests proposed thah the view the

Court was to undertake during the trial, Castella Quarry coupe shoalddee to the list of
coupes to be visited. VicForests contentled Castella Quarry was a thearrent example of
VicForests employing various silvicultural methods within the one coupe. In correspondence
to the Court on 24 April 2019 VicForests stateabi longer pressed for the inclusion of Castella
Quarry in the itinerary for the view. However, on the third day of the trial the Court was
informed that the parties were proposing to visit Castella Quarry on the view. Senior counsel
for VicForests indiced that at Castella Quarry the Court would see an example of the use of
the variable retention harvesting methods set oMtiinc F o Hagvesting and Regeneration
Systems documen¥ir Paulgave some evidence about the Castella Quarry coupe, agreeing it
was an experimental site with a high, and increased, level of engagement by VicForests staff
and the contractoiProportionally to other sites, t@ourt spent a considerable time in the

Castella Quarry coupe on the view.

One of the coupe plans for Castell Quarry (entitled fAHarvesting
on VicForestsd argument, the difference with
During the trial both partieappeared to proceed on the bdkat the silvicultural methods

idertified in the coupe plan were referring to the silvicultural systems outlined in the March
2019Harvesting and Regenerati®ystems document.

The Castella Quarry Harvesting Retention Plan shows the gross area of the coupe to be
56.79ha, and the estimatedett area to be harvested to be 35.3 ha. It then shows the
northernmost part of t hel @©tbhatip, eleadeling and sedde h ar \
tree operations. Areas towards the centre and south of the coupe (the largest harvesting areas
inthecoupe) are to Hd oharnvedt ad ,byyi Siivlaw i abl e
areas totalling 4.iaar e t o be halriviecs,t erderidbhgiratdgBanfi ®%0 .

Finally, there wasn area of approximatelypdt o b e har vedtbadtbysiSAnlSy
tree selectiono. Later in these reasons | m
from the harvesting of the Castella Quarry coupe: in summary, although the estimated nett
harvested area is obviousBduced by the use of @éfent silvicultural methods, what the Court

saw fAon the groundo suggested that measur es
effectively implemented. FurtheDr Smith gave what | consider persuasive evidence,
consistent withMrPaub s o wn e v i deramination,ithat ratainedsaeas were not
immune from subsequent harvesting and therefore did not provide any secure habitat. The
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closing submissions of VicForests do not address Castella Coupe specifically at all, despite

VicForegs being the party who initially wished the Court to see it.

THE 2019 REVIEWOFDELWPG6 S ROLE BSFRYREGULRTOR

|l ncluded in the materi al before the Court v
Ti mber Har vest i ngOddbeOlB, being thenréportdoé dn endepeddent

panel appointed in Segmber 2018 to undertake a fineeek review to (as described in the
Foreword of the report):

examine the effectiveness of DELWPGO&6s prosec!
outline a pathway to strgthen these now and for the future.

The review arose out of an unsuccessful prosecution by DELWP against VicForests for an
alleged breach of the SFT Act in a coupe in East Gippslang. Z3nof the report, the panel
described the allegation as being thaPérests:

undertook timber harvesting operations in March 2016 without those operations being

Afaut hori sed operations. o Although not stated

VicForests contractor had harvested (h28tares of required rainforestffer in
contravention of the Code of Practice for Timber Production 2014.

The report records (gi 23) that VicForests actively defended the allegation, including by
challenging the validity of the charge, and that it refused to give an enforceablekindess

a way of disposing of the prosecutidrhe case was struck out by agystrate on 30 August
2018, on the basis that the charge laid did not meet the requirement€ofriral Procedure

Act 2009(Vic). It was this outcome which led the SecretafyDELWP to commission the

review.

The panel consulted widely, if one looks at the appendices, and also looked at a number of case
studies. Aside from the failed prosecution, another case study wBsotlve Mountaincase
and yet another was the absen€@rescriptions for the Greater Glidgespite its listing as a
threatened species under the FFG Act. The panel did not appear to consider the EPBC Act
listing. On the Greater Glider, the panel concluded:

As a result, despite being listed as a threatepedies since June 2017, the lack of

prescriptions means that the Greater Glider has still not received any further
protections in state forests.

The panel made 14 recommendations, and stated as a general introduction to those

recommendations:

The Departmet of Environment, Land, Water and Planning (DELWP) is responsible
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for a range of regulatory schemes including for timber harvesting. There is both a need

and opportunity to refocus and-eeergise its regulatory efforts by articulating a clear,

holisticv ew of the departmentds regulatory pur po:
DELWP will need to lift its regulatory practice and build its capability by ensuring it

has the right people, processes, technology and infrastructure.

Our recommendations have hesrafted to add value to the regulatory function in the
current policy and legislative environment. The Panel believes that action is required
now. We firmly believe that acting now will deliver better outcomes today and prepare
DELWP to be a more effeot regulator whatever the future requires.

363  Some of the recommendations relevant to the issues in this proceeding included:

8. Write and implement procedures including a prosecutions policy, guidance on
the application of the precautionary principle, the okcontested tools in the
regulatory framework and how to deal wi f
mi stakebdé defence, a standard operating [
Sustainable Forests (Timbekgt (SFT Act) and a process for internal review
of decisiors.

9. Make better use of the tools available across all the relevant Acts to ensure
better outcomes in timber harvesting.

10. Improve existing regulatory tools including through:

a. Engaging with stakeholders to develop a common understanding of
the Codeof Practice for Timber Production 2014 (the Code). Where
there is any disagreement on interpretation, DELWP should engage
expert and/or legal advice to develop guidance.

b. Reviewing sections 45 and 46 of the SFT Act considering the
limitations imposed by he availability of the O6hon
mi staked defence.

C. Reviewing sections 70 and 71 of the SFT Act to make it a more
effective administrative compliance tool.

11. Develop new tools to allow for a more graduated and proportionate response
to nm-compliance. This may include official warnings, remedial notices and
a broader range of sanctions including additional infringements.

12. Create new powers and protections to assist Authorised Officers in conducting
their duties, including a coercive pemto obtain information and documents
rather than having to rely on clause 20 of the Allocation Order.

13 Facilitate the creation of a system of shared data between government
agencies, environmental ngovernment organisations and VicForests to
improve the environmental and community outcomes for forests and better
direct regulatory efforts

364 The panel stated clearly it did not find any bias within DELWP either for or against the forestry
industry, despite the views of industry bodies that it was biaseartls environmental groups
and the views of environmental groups that it was biased towards the forestry industry. It
generally found a commendable level of dedication within DELWP to the performance of its

regulatory functions. However, its capacity todn effective regulator of the forestry industry
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in Victorian native forests was what the panel found needed improvement, in a number of

respects.

DELWP accepted all of the panel ds recommenda
2019) was also irvidence. In response, DELWP proposed, relevantly to the issues in this

proceeding:

(@) to appoint a Chief Conservation Regulator, a senior executive with accountability and
independent regulatory decisiomaking authority for all environmental regulation
undertaken by the department;

(b)  to establish the Office of the Conservation Regulator, bringing together the parts of the
department with regulatory responsibilities into a single division focused on best
practice regulation;

(c) to Apublicly sdnaaboat itsnregulatoryirolef @sponsiltliiies and
purpose, and where appropriateprovide opportunities for the community to actively

participate in achieving improved regul at

(d)  to publish a Compliance and Enforcement Policy, finaliseiaaated Prosecutions

Policy, and to pulidh a Compliance Plan annually.

In other words, the responses werereate new policies and procedures, new offices, and to
engage in some structural reforms. There was no evidence before the Court whether any of
those steps have in fact occurr@therewas some crossxaminationof Mr Paulabout the
implementation of theecommendationgn particular recommendation 18nd his evidence

was that he was not aware of any work to progress that recommenddtare. wa no
evidence, for example, that the Office of the Conservation Regwatofunctioning, or what

if anything it was doing in relation to iForest®forestry operations

Theindependent revieva nd DELWPG6s response are referred
written submissionat[259] and [272]. There was no submisstotn e r evi ew and DE
responseshould playa central role in the resolution of the issues in the proceeditjthey

have notbeen givergreatweight in the conclusions | have reached. The evidence otherwise
suggests \¢Forestsstill gives DELWPNo or little notice of its planned forestry operations

and while it may engage with DELWiBsueaatisesan o1
(eg athird-partydetectionof a GreaterGlideror Le a d b e Rossemin@ soupg VicForests

does not always appear to act consistently w








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































