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ORDERS 

 VID 1228 of 2017 

  

BETWEEN:  FRIENDS OF LEADBEATER ôS POSSUM INC 

Applicant 

 

AND:  VICFORESTS 

Respondent 

 

 

JUDGE: MORTIMER J  

DATE OF ORDER:  27 MAY 2020 

 

 

THE COURT ORDERS THAT:  

 

1. On or before 4 pm on 10 June 2020, the parties file any agreed proposed minutes of 

orders, including the proposed form of declaratory relief, reflecting the Courtôs reasons 

for judgment. 

2. In the absence of agreement, on or before 4 pm on 17 June 2020, the parties each file 

proposed minutes of orders, including the proposed form of declaratory relief, reflecting 

the Courtôs reasons for judgment, together with submissions limited to 5 pages in 

support of the proposed minutes of orders. 

 

 

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011. 
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MORTIMER J : 

INTRODUCTION AND SUM MARY  

1 This proceeding concerns forestry operations in 66 specified native forest coupes in the Central 

Highlands region of Victoria and the effect of those forestry operations on two native fauna 

species, the Greater Glider and the Leadbeaterôs Possum. Both are listed as threatened species 

under the Environment Protection and Biodiversity Conservation Act 1999 (Cth). The Greater 

Glider is listed as ñvulnerableò, and the Leadbeaterôs Possum is listed as ñcritically 

endangeredò. Some of the 66 coupes have already been logged, and some have not. Thus, the 

proceeding concerns both past and proposed forestry operations. 

2 The case has been brought by Friends of Leadbeaterôs Possum Inc, an environmental group, 

against VicForests, a Victorian statutory agency whose purpose is the management and sale of 

timber resources in Victorian State forests on a commercial basis. The native forest in question 

is included within the region covered by the Central Highlands Regional Forest Agreement 

(CH RFA), an intergovernmental agreement between the Commonwealth and the State of 

Victoria. The term ñcoupeò is a forestry term, referring to areas or patches of forest in which 

logging occurs. 

3 The proceeding raises complex issues of law and fact about the operation of the EPBC Act on 

VicForestsô impugned forestry operations in those 66 coupes. It has already been the subject 

of two published decisions, the first of which in particular establishes the framework for the 

issues to be determined in these reasons: see Friends of Leadbeaterôs Possum Inc v VicForests 

[2018] FCA 178; 260 FCR 1 and Friends of Leadbeaterôs Possum Inc v VicForests (No 3) 

[2018] FCA 652; 231 LGERA 75. I shall refer to those two judgments as the ñSeparate 

Question reasonsò and the ñInjunction reasonsò respectively. I also published reasons for 

judgment determining the form of answer to the separate question and addressing other matters 

relating to an amended statement of claim filed by the applicant in Friends of Leadbeaterôs 

Possum Inc v VicForests (No 2) [2018] FCA 532. I will refer to that judgment as the ñRelief 

reasonsò. It will be necessary to refer to aspects of those three sets of reasons in this judgment, 

but it should be taken that I have generally adopted the reasoning I set out in those decisions in 

this judgment. In particular, my reasoning about the legislative scheme of the EPBC Act, and 

the way forestry operations as ñactionsò are dealt with in that Act, is set out in the Separate 

Question reasons at [123]-[135], [170], [195(a)], [197]-[198] and [223]-[226]. The core 

provisions of the EPBC Act are also set out in those reasons at [64]-[76]. 
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4 Further, my reasoning on how the exemption conferred by s 38(1) might be lost can be found 

at [193]-[272] of the Separate Question reasons. While those findings may need to be 

developed somewhat, and applied to the evidence, the basic approach I have taken is set out in 

those passages. 

5 These present reasons reflect the Courtôs comfortable persuasion, on the balance of 

probabilities, that the applicant has made out its pleaded case. That pleaded case centres on 

allegations about the adverse impacts on the Greater Glider as a species and Leadbeaterôs 

Possum as a species from VicForestsô past and proposed forestry operations in the 66 impugned 

coupes. The applicantôs pleaded case divides the 66 impugned coupes into a number of subsets, 

depending on whether they have been logged or are proposed to be logged, and depending on 

which coupes provide habitat for, and are used or occupied by, each of the two species. Thus, 

these reasons refer to the ñLogged Coupesò (see [151] below); the ñScheduled Coupesò (see 

[152] below); the ñLogged Glider Coupesò, the ñLogged Leadbeaterôs Possum Coupesò and 

the ñScheduled Leadbeaterôs Possum coupesò (see [158] below). 

6 In summary, the principal findings of the Court are as follows: 

(a) I have accepted VicForestsô submission that the applicantôs case as put in closing 

submissions is wider than its pleaded case. Accordingly, the Court confined itself to the 

applicantôs pleaded case. 

(b) In undertaking forestry operations in the Logged Glider Coupes, VicForests did not 

apply the precautionary principle to the conservation of biodiversity values in those 

coupes, as it was required to do by cl 2.2.2.2 of the Code of Practice for Timber 

Production 2014. Specifically, on the applicantôs case, VicForests did not apply the 

precautionary principle to the conservation of the Greater Glider as a threatened species 

present in, and using, the forest in those coupes. Accordingly, in relation to the forestry 

operations undertaken by VicForests in the Logged Glider Coupes, its conduct was not 

covered by the exemption in s 38(1) of the EPBC Act. 

(c) Where made out, the miscellaneous breaches of the Code alleged by the applicant result 

in the loss of the exemption under s 38(1) in respect of forestry operations undertaken 

in the coupes in which the breaches occurred. 

(d) In undertaking forestry operations in the Scheduled Coupes, VicForests is not likely to 

apply the precautionary principle to the conservation of biodiversity values in those 

coupes, as it is required to do by cl 2.2.2.2 of the Code. Specifically, on the applicantôs 
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case, VicForests is not likely to apply the precautionary principle to the conservation of 

the Greater Glider as a threatened species present in, and using, the forest in those 

coupes. Accordingly, in relation to any forestry operations proposed to be undertaken 

by VicForests in the Scheduled Coupes, its conduct will not be covered by the 

exemption in s 38(1) of the EPBC Act. 

(e) The result of the Courtôs findings on (b), (c) and (d) means that none of the 66 impugned 

coupes are subject to the s 38(1) exemption. 

(f) The findings in (b) to (d) do not result in only a qualified loss of the s 38(1) exemption, 

restricted to the impact of the forestry operations on the Greater Glider. 

(g) For the purposes of s 18 of the EPBC Act, each forestry operation in each of the 66 

impugned coupes is an action; each series of forestry operations in each coupe group 

(see [155] and [162] below) is an action; the forestry operations undertaken in the 

Logged Coupes are, collectively, an action; the forestry operations proposed to be 

undertaken in the Scheduled Coupes are, collectively, an action; and the forestry 

operations in all of the 66 coupes are, collectively, an action. 

(h) In relation to each of the actions identified in (g), VicForestsô conduct of forestry 

operations is likely to have had, or is likely to have, a significant impact on the Greater 

Glider as a species and/or the Leadbeaterôs Possum as a species. Accordingly, s 18 has 

been contravened and/or is engaged, depending on whether the action has been 

undertaken, or is proposed to be undertaken. 

(i) The evidence provides sufficient certainty for the findings in (g) and (h) to be made, on 

the balance of probabilities. It will be a matter for further argument if, and how, those 

findings can and should be translated into injunctive relief in respect of the Scheduled 

Coupes. 

(j) The consequence of these findings is that declaratory relief should be granted. The form 

of that declaratory relief will be determined after the parties have had an opportunity to 

consider the Courtôs reasons and have attempted to agree on the form of declaratory 

relief or have made submissions about the appropriate form. 

(k) In relation to the Logged Coupes (that is, the Logged Glider Coupes and the other 

Logged Coupes), relief of the kind set out in s 475(3) of the EPBC Act may also be 

available, subject to the Court hearing the partiesô further submissions, based on the 

findings the Court has made. 
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7 It is appropriate to make four general observations at the start of these reasons. 

8 First, what the evidence in this proceeding has demonstrated is that the protection and 

conservation of biodiversity values ï in this case relevantly the two listed threatened species in 

issue ï is essentially a practical matter. Although policies and planning are important 

precursors and elements in protection and conservation, what happens on the ground in the 

native forest which supports and encompasses those values is how protection and conservation 

are achieved. Relevantly to the issues in this proceeding (rather than the wider biodiversity 

values protected by other aspects of the EPBC Act), understanding a native forest as a living, 

changing, finely balanced and often vulnerable ecosystem, and understanding the way in which 

all flora and fauna species in fact (rather than theory) use and depend on that native forest, are 

what best informs protection and conservation of, and the avoidance of adverse impacts on, 

those species. The evidence demonstrates the need for this approach is acute when dealing with 

listed threatened species. 

9 Second, it was a repeated theme of VicForestsô submissions that the applicantôs case and 

arguments invite the Court to intrude into spheres of decision-making which are properly seen 

as reposed in the legislature or the executive. For example, VicForests contended (at [12] of its 

closing written submissions) the applicantôs case was not ñessentially one of factual questions 

about the threat posed by the impact of forestry operations on Greater Glider and Leadbeaterôs 

Possumò at some general level, but that it primarily concerned legal questions about the 

construction of the Code and the EPBC Act ñas applied to factual mattersò. In other words, that 

the Court was not examining what were the appropriate protections, at a policy level, for each 

of the species, but what the specified protections were, and whether they had been observed by 

VicForests. Another example is at [230] of its closing written submissions, where VicForests 

contended the Victorian legislature and the executive ñhave struck a balance between 

conservation measures and those that relate to the commercial use and exploitation of forest 

resources in State forestsò, and that where there were ñvalue judgmentsò to be made about that 

balance, those judgments were the ñprovince of the legislature or the executive rather than the 

judiciaryò. The Courtôs role does not, VicForests submitted, extend to ñthe substitution of the 

courtôs view of a more reasonable balance for that which was struck by the legislature or the 

executiveò. These submissions were primarily made in the context of the approach VicForests 

contended should be taken to the obligation imposed by cl 2.2.2.2 of the Code. 
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10 It is not unusual for a respondent in the position of VicForests to make submissions that seek 

to confine the Courtôs role as narrowly as possible, especially in a public interest case, 

involving contested issues of fact as well as law, and with significant consequences for a 

respondent in the performance of its functions and duties. Likewise, it is not unusual for an 

applicant in a public interest case to encourage the Court to take an expansive view of what 

matters need to be determined. 

11 The Courtôs function is to determine, on the evidence, whether the applicant has proven, on the 

facts and on the law as applied to those facts, its allegations against VicForests in respect of its 

forestry operations in the Logged Coupes and the Scheduled Coupes. Contrary to VicForestsô 

submissions, there is a significant factual aspect to the applicantôs allegations, which as a trial 

court, the Court must decide. It necessarily involves examining the competing evidence 

(including expert opinion evidence) about topics which are the product of wider policies and 

practices, and factual topics of more general application. In performing its task, the Court acts 

on the evidence before it, taking account of the submissions made. In this case, both the 

evidence and argument adduced by both parties travelled well outside evidence about these 66 

coupes, as it needed to. Where the legal and statutory framework which the Court must 

consider, by reason of the partiesô respective cases, includes matters of degree, or has some 

qualitative or evaluative element, the determination of those matters is part of the exercise of 

judicial power, and not outside it. 

12 Third, and not unconnected to the second matter, the evidence revealed that VicForests is 

required to operate under demands and constraints which pose something of an inherent 

contradiction. On the one hand, it is required to conduct forestry operations in Victoriaôs native 

forest, rather than only in plantations. That native forest is identified as an available timber 

resource, indeed a principal available timber resource in Victoria, for VicForests to perform its 

commercial forestry function, as conferred by statute. On the other hand, VicForests is required 

by law to conduct those forestry operations in a way which avoids and mitigates adverse 

impacts on a wide range of biodiversity values, a range that is much wider than listed threatened 

flora and fauna species, but includes them. As I explain later in these reasons and as both 

VicForests and various reviewing bodies have recognised, for listed threatened species which 

are highly dependent on the very native forest which is to be subject to forestry operations, and 

for whom recovery out of the status of being a threatened species is expressed to be an 

objective, the avoidance of adverse impacts in a real world sense (rather than just an aspiration) 

inevitably involves compromising available commercial timber resources. Hence the conflict, 



 - 11 - 

 

which may explain (but not necessarily justify) why the actual conduct of forestry operations 

on the ground often cannot meet the conservation and protection obligations imposed by law. 

13 Fourth, and no less importantly than the other general matters, all counsel, their instructing 

solicitors and their clients invested enormous amounts of time and resources in the conduct of 

this proceeding and did so with commendable efficiency and cooperation, including coping 

with the Courtôs management of this proceeding as a digital trial, conducted only with the 

resources of the parties and the Court and no external provider. The Court is grateful to them 

all. 

THE HISTORY OF THE PROC EEDING 

14 This proceeding was commenced by way of an originating application and statement of claim 

filed on 13 November 2017. On 17 November 2017, the Court made orders stating a separate 

question for hearing and determination, with the agreement of the parties. Prior to the hearing 

of the separate question, the Court issued rulings regarding the filing of an agreed statement of 

facts (on 1 December 2017) and the granting of leave to the State of Victoria and the 

Commonwealth to intervene (on 29 November 2017). The Separate Question reasons were 

delivered on 2 March 2018. 

15 On 20 April 2018, the Court delivered the Relief reasons, which, as I have already noted, stated 

the answer to the separate question and addressed matters relating to the amended statement of 

claim filed by the applicant on 29 March 2018 (which amendments were generally summarised 

in those reasons at [30]-[33]). The amended statement of claim removed all references to cl 36 

of the CH RFA, flowing from the Separate Question reasons, and instead put forward 

arguments relying on breaches of the Code. The Court concluded the operation of the Federal 

Court Rules 2011 (Cth) permitted the applicant to take this course. 

16 On 23 April 2018, the applicant filed an application for an interlocutory injunction. Previous 

undertakings given by VicForests in relation to its timber harvesting operations pending the 

hearing and determination of the separate question had come to an end when the Court made 

its separate question orders on 20 April 2018. The Injunction reasons were delivered on 10 

May 2018. On that date, the Court ordered that until the hearing and determination of the 

proceeding or further order, VicForests, whether by itself, its servants, agents, contractors or 

howsoever otherwise, be restrained from conducting forestry operations, felling, removing or 

damaging any trees or other substantial vegetation or widening the existing road line in certain 

specified coupes. 
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17 At the hearing of the injunction application, the proceeding was listed for trial commencing on 

25 February 2019. On 11 February 2019, pursuant to leave granted by the Court on 7 February 

2019, VicForests filed an affidavit of Mr William Edward Paul, which addressed ñrecent 

developments concerning VicForestsô silvicultural policies and practicesò (at [5(a)]). At a case 

management hearing on 14 February 2019, both parties submitted that, as a result of the matters 

contained in Mr Paulôs affidavit, the trial dates should be vacated and the matter relisted for 

trial at a later date which could accommodate the developments to which Mr Paulôs affidavit 

adverted. 

18 On 18 February 2019, the Court ordered, amongst other matters, that the trial be relisted to 

commence on 3 June 2019, and that the parties file proposed orders concerning the conduct of 

a joint expertsô conference and preparation of a joint report. The Court made further timetabling 

orders following a case management hearing on 25 February 2019, including orders for 

discovery of specified categories of documents by VicForests and the referral of other requests 

for discovery made by the applicant to Judicial Registrar Ryan for mediation and 

determination. Judicial Registrar Ryan conducted a mediation with the parties on 18 March 

2019, following which he made orders for discovery of certain categories of documents and 

referred any outstanding discovery disputes back to the Court for hearing at a case management 

hearing on 16 April 2019. Following the filing of written submissions by the parties, the dispute 

concerning three remaining categories of discovery was determined by the Court in a ruling 

dated 17 May 2019. 

19 On 22 March 2019, the Court made orders, with the agreement of the parties, in relation to the 

conduct of a joint expertsô conference and preparation of a joint report. The conference was 

scheduled to take place on 3 May 2019, facilitated by two Judicial Registrars. The parties were 

ordered to file an agreed list of questions for the experts (or separate proposed lists of questions) 

by 15 April 2019. Following further discussion with the parties at a case management hearing 

on 16 April 2019, and in written correspondence, it became apparent that the conference would 

be of little utility due to the divergence in the partiesô proposals regarding the approach to the 

conference. On 17 April 2019, the Court informed the parties that the joint expertsô conference 

and joint report orders would be vacated and the partiesô experts would be examined, cross-

examined and re-examined at trial in the usual way. Although the Court left open the possibility 

of conducting a joint expertsô conference after the commencement of the trial, and VicForests 

again raised the possibility of a joint conference in its opening written submissions filed prior 

to trial, it did not eventuate. There remained no utility, in the Courtôs opinion, in considerable 
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resources and expense being applied to such a process, in light of the partiesô differing 

approaches to the proposed conference during case management and their considerably 

divergent approaches to how the experts should be asked to consider the complex factual issues 

in the proceeding. 

Amendments just before trial 

20 Late in the afternoon of the Friday before the trial was scheduled to commence, the Court was 

notified of some proposed further amendments to the applicantôs claim. The amendments, 

which were foreshadowed at [172] and [174] of the applicantôs opening written submissions, 

narrowed the case to be put and added an additional ground of relief. They were the subject of 

consent from VicForests. The Court granted leave to the applicant to file and serve a third 

further amended statement of claim and amended originating application. Those documents 

were filed on 3 June 2019. As a result of those amendments the applicant: 

(a) withdrew its allegations that forestry operations have had, are having, or are likely to 

have a significant impact on the Leadbeaterôs Possum in the Ada River logged coupe 

9.26 (Tarzan), Baw Baw logged coupe 9.32 (Rowels), Hermitage Creek scheduled 

coupes 10.14-10.16 (Drum Circle, Flute, San Diego) and the Torbreck River scheduled 

coupes 10.18-10.20 (Skupani, Splinter and Bhebe); and 

(b) sought a declaration of right pursuant to s 21 of the Federal Court of Australia Act 1976 

(Cth) that VicForests has breached s 18(2) of the EPBC Act by reason of its forestry 

operations in the ñLogged Leadbeaterôs Possum Coupesò and has breached s 18(4) of 

the EPBC Act by reason of its forestry operations in the ñLogged Glider Coupesò (as 

those terms are defined in the third further amended statement of claim). 

The view 

21 During the trial, the Court and the parties undertook an inspection or view of ten coupes in the 

Central Highlands pursuant to s 53 of the Evidence Act 1995 (Cth). The coupes inspected were 

Castella Quarry, Goliath, Shrek, Guitar Solo, Flute, Kenya, The Eiger, Mont Blanc, Hairy Hyde 

and Greendale, being a mix of Logged Coupes and Scheduled Coupes. Castella Quarry is not 

one of the 66 impugned coupes in the proceeding but was visited as an example of a coupe in 

which VicForestsô new silvicultural systems were being implemented. The Court expresses its 

gratitude to the parties for facilitating that inspection and in particular to the VicForests staff 

who assisted on the day. 
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THE SPECIES IN ISSUE 

22 While there was a significant dispute between the parties about the effects of VicForestsô 

forestry operations on the two species, there was also a dispute between the parties about how 

perilous the circumstances of the Greater Glider are, as a species. There appeared to be less 

debate about the perils facing the Leadbeaterôs Possum. In relation to that species, the area of 

debate in assessing the impact of VicForestsô impugned forestry operations was about whether 

the measures in place were effective enough to avoid a conclusion of significant impact and 

whether VicForests adhered to them.  

23 Unsurprisingly, each of the parties relied on the opinions given by their respective experts as 

the basis for the Courtôs fact-finding about the species. As I explain later in these reasons, I 

accept and prefer the opinion evidence of the applicantôs species experts, Dr Smith and 

Professor Woinarski, and where the evidence of VicForestsô experts such as Dr Davey or 

Professor Baker conflicts with the applicantôs species experts, I prefer the evidence of the 

applicantôs species experts. Both Dr Smith and Professor Woinarski gave detailed evidence in 

their reports about each of the Greater Glider and the Leadbeaterôs Possum. In terms of the 

characteristics of the species and their habitats, some of the significant differences of opinion 

between the applicantôs species experts and Dr Davey were their opinions about: 

(a) the estimates of Greater Glider populations and their rates of decline;  

(b) how Greater Gliders might use logged forest, including retained habitat trees; 

(c) the effectiveness of the Comprehensive, Adequate and Representative (CAR) reserve 

system and existing management prescriptions; and 

(d) the movement patterns of the Leadbeaterôs Possum. 

24 I rely on the expert evidence to some extent in setting out my general findings about each of 

the species; however, the principal sources I have relied upon are the Conservation Advices for 

each species. 

25 I have placed significant weight in my fact-finding in this proceeding on the Conservation 

Advices. I consider that in the context of a proceeding under the EPBC Act, it is appropriate to 

do so. They are the mandatory and foundational documents describing each threatened species, 

its characteristics and habitat, and the threats posed to it. A Conservation Advice must be 

prepared for each listed threatened species: s 266B(1). The Conservation Advice must include 

a statement setting out the grounds on which the species is eligible to be included in the 
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category in which it is listed and the main factors that are the cause of it being so eligible: 

s 266B(2)(a). Relevantly, it must also include ñinformation about what could appropriately be 

done to stop the decline of, or support the recovery of, the speciesò: s 266B(2)(b)(i). 

26 This document contains the formal recognition, for the purposes of the EPBC Act, of why the 

listed threatened species has been determined to need protection and what measures need to be 

taken to ensure its conservation and recovery. 

27 The Conservation Advice for each species is issued by the Threatened Species Scientific 

Committee. The Threatened Species Scientific Committee is established pursuant to s 502 of 

the EPBC Act and is referred to in the Act as the ñScientific Committeeò: see the definition of 

ñScientific Committeeò in s 528. Amongst other functions, it has the function of advising the 

responsible Minister on the amendment and updating of the lists of threatened species for which 

s 178 and s 179 of the EPBC Act provide: s 503(b). It is an expert committee whose members 

are appointed by the responsible Minister: s 502. 

The Greater Glider 

 

28 The Conservation Advice for the Greater Glider states that it is based on ñóThe Action Plan for 

Australian Mammals 2012ô (Woinarski et al., 2014)ò. One of the authors of that publication is 

Professor Woinarski, the applicantôs Leadbeaterôs Possum species expert. The fact that the 

Scientific Committee is prepared, for the purposes of performing its functions under the EPBC 

Act, to rely on a publication of which Professor Woinarski is an author confirms to me that 
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Professor Woinarskiôs opinions, where otherwise rational and having a scientific basis, as I 

find they are and do, should be given substantial weight. 

29 The taxonomy of the Greater Glider species is accepted to be Petauroides Volans. It is the only 

species in the genus, with two recognised sub-species: P. v. minor (found in north-eastern 

Queensland) and P. v. volans (found in south-eastern Australia). The Greater Gliders which are 

the subject of this proceeding are the second sub-species. 

30 The Greater Glider was listed in the vulnerable category under the EPBC Act effective 5 May 

2016 and in the Threatened List under the Flora and Fauna Guarantee Act 1988 (Vic) effective 

14 June 2017. 

31 The Greater Glider is the largest gliding possum in Australia. It is a member of the nocturnal 

and arboreal leaf eating Ringtail Possum family (Pseudocheiridae). Being an arboreal 

mammal, it rarely travels along the ground. Its head and body length can reach 46 cm. Its thick 

fur increases its apparent size. It has an especially prominent, long furry tail measuring 45-

60 cm. Sexual maturity is reached in the second year, and females give birth to a single young 

from March to June. The longevity of the Greater Glider has been estimated at 15 years, so 

generation length is likely to be 7-8 years. The Conservation Advice states: 

The relatively low reproductive rate (Henry 1984) may render small isolated 

populations in small remnants prone to extinction (van der Ree 2004; Pope et al., 

2005). 

32 It is a nocturnal marsupial, largely restricted to eucalypt forests and woodlands. In the CH RFA 

region its habitat is the Mixed Species and Ash forests, which serve as both a source of food 

and a source of denning and resting. Dr Smith gave evidence that: 

The Central Highlands is an area of exceptional site quality that is likely to sustain 

higher than average densities of the Greater Gliders because of its high rainfall, low 

temperatures and high eucalyptus growth rates. 

33 Its preference for a diversity of eucalypt species is due to the seasonal variation in its preferred 

tree species. Its diet mostly comprises eucalypt leaves, and occasionally flowers. The 

Conservation Advice states: 

It is typically found in highest abundance in taller, montane, moist eucalypt forests 

with relatively old trees and abundant hollows. 

34 During the day it shelters in tree hollows, with a particular selection for large hollows in large, 

old trees. As to the significance of these hollows, in re-examination, Professor Woinarski gave 
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the following evidence, which is relevant to my findings about both the Greater Glider and the 

Leadbeaterôs Possum: 

So itôs in almost all parts of Australia, hollows ï thereôs no ï unlike in North America 

where woodpeckers make hollows for many other trees ï for many other hollow-

dependant species, there are no fauna species that make hollows in Australia. But it 

depends upon the rot and decay and the senility of the trees themselves for the hollows 

to form. The exception is, of course, termites, but we wonôt go there. There arenôt so 

many termites in these forests. So itôs a ï itôs a finite resource, and itôs eagerly used. 

Thereôs about 30 per cent Australian vertebrates species depend upon hollows. So itôs 

a really large component of the forest fauna is totally dependent on naturally occurring 

hollows. Naturally occurring hollows occur, as weôve talking about previously, sort of 

they ï they become established after 100 years or so, so itôs a really slow process. And 

thereôs much more likelihood of the hollow in any forest to be declining than 

increasing, simply because of that age ï that age disturbance factor. Thereôs a range ï 

we know Greater Gliders, Sugar Gliders, Squirrel Gliders, a whole lot of owls, 

Pardalotes, kookaburras, cockatoos, parrots, all of those species are dependent upon 

hollows in this mountain ash environment, and will compete aggressively with other 

species for those hollows where they overlap. Leadbeaterôs Possums, probably thereôs 

a range of bird species which may compete with them for hollows. So cockatoos, 

rosellas and the like, for example, could aggressively kick them out. Also, thereôs also 

competition within Leadbeaterôs Possum families or ï or neighbouring groups for 

hollow availability as well. So if a suitable den tree for Leadbeaterôs Possum colony A 

and Leadbeaterôs Possum colony B is running out of den trees, then it will ï they will 

fight over that availability. 

35 The Conservation Advice states: 

In Grafton/Casino, Urbenville and the Urunga/Coffs Harbour Forestry Management 

Areas (FMAs) in northern New South Wales (NSW), the abundance of greater gliders 

on survey sites was significantly greater on sites with a higher abundance of tree 

hollows é 

36 The expert evidence about the optimal number and placement of suitable tree hollows per 

hectare for the Greater Glider, and the significance of these needs in assessing the impact of 

forestry operations, are matters I will address when dealing with the precautionary principle 

and with significant impact. However, as one of VicForestsô witnesses, Mr Timothy McBride, 

noted in correspondence included in his affidavit affirmed on 15 October 2018 (at [23]), the 

hollows needed for the Greater Glider have to be fairly large, because of the size of the (mature) 

animal. 

37 Home ranges for the Greater Glider are, according to the Conservation Advice, ñtypically 

relatively smallò, around 1-4 ha. Males visit around 22 trees per night and females around 14: 

Tyndale-Biscoe H, Life of Marsupials (CSIRO Publishing, 2005) p 240. Home ranges can be 

larger in lower productivity forests and more open woodlands; they are larger for males than 

for females. Male home ranges are largely non-overlapping. Despite having small home ranges, 
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the Greater Glider has a ñlow dispersal abilityò, making it sensitive to habitat fragmentation. 

The Conservation Advice states that Greater Gliders: 

have relatively low persistence in small forest fragments, and disperse poorly across 

vegetation that is not native forest. Modelling suggests that they require native forest 

patches of at least 160 km² to maintain viable populations (Eyre 2002). Kavanagh & 

Webb (1989) found no significant movement of greater gliders into unlogged reserves 

from surrounding logged areas. 

38 The Conservation Advice also states: 

Kavanagh & Webb (1989) found no significant movement of greater gliders into 

unlogged reserves from surrounding logged areas. 

39 The Greater Glider is restricted to eastern Australia, but occurs from the Windsor Tableland in 

north Queensland through to central Victoria, at elevations ranging from sea level to 1200 m 

above sea level. Dr Davey stated that the population in the Central Highlands region is at the 

limits of the speciesô distributional range. Similarly, when discussing Greater Glider 

populations most likely to be of key importance to the speciesô long-term survival and recovery, 

Dr Smith acknowledged that populations at the limits of the speciesô geographic ranges are 

important populations. I find that is an important fact in assessing the impact of forestry 

operations on the species. 

40 As to distribution, the Conservation Advice states: 

The broad extent of occurrence is unlikely to have changed appreciably since European 

settlement (van der Ree et al., 2004). However, the area of occupancy has decreased 

substantially mostly due to land clearing. This area is probably continuing to decline 

due to further clearing, fragmentation impacts, fire and some forestry activities. 

Kearney et al. (2010) predicted a ñstarkò and ñdireò decline (ñalmost complete lossò) 

for the northern subspecies P. v. minor if there is a 3° C temperature increase. 

41 I return to the last point made in this extract at several sections in these reasons: it is well 

accepted on the scientific evidence, and in the expert opinion, that there are large and presently 

unaddressed risks to species such as the Greater Glider from climate change and the warming 

of the environments in which they live. 

42 As a species, the Greater Glider is considered to be ñparticularly sensitiveò to forest clearance 

and to intensive logging, although the Conservation Advice qualifies this statement by stating 

that ñresponses vary according to landscape context and the extent of tree removal and 

retentionò. 

43 The species is also described in the Conservation Advice as ñsensitive to wildfireò and ñslow 

to recover following major disturbanceò. The Conservation Advice states: 
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In the Urbenville FMA of northern NSW, the abundance of greater gliders on survey 

sites was significantly greater in forests that were infrequently burnt (Andrews et al., 

1994). 

Population 

44 The criterion which the Greater Glider met, and which was identified as justifying its listing in 

the vulnerable category as a threatened species under the EPBC Act, was Criterion 1, titled 

ñPopulation size reduction (reduction in total numbers)ò. Under this criterion, the Greater 

Glider was assessed by the Scientific Committee as experiencing:  

(a) a population reduction observed, estimated, inferred or suspected in the past where the 

causes of the reduction may not have ceased or may not be understood or may not be 

reversible, based on an index of abundance appropriate to the Greater Glider, and a 

decline in area of occupancy, extent of occurrence and/or quality of habitat (Criterion 1 

A2(b) and (c)); 

(b) a population reduction, projected or suspected to be met in the future (up to a maximum 

of 100 years), based on an index of abundance appropriate to the Greater Glider, and a 

decline in area of occupancy, extent of occurrence and/or quality of habitat (Criterion 1 

A3(b) and (c)); and 

(c) an observed, estimated, inferred, projected or suspected population reduction where the 

time period must include both the past and the future (up to a maximum of 100 years in 

the future), and where the causes of reduction may not have ceased or may not be 

understood or may not be reversible, based on an index of abundance appropriate to the 

Greater Glider, and a decline in area of occupancy, extent of occurrence and/or quality 

of habitat (Criterion 1 A4(b) and (c)). 

45 The listing of the Greater Glider in the Vulnerable category by reference to Criterion 1 A2(b) 

and (c), A3(b) and (c) and A4(b) and (c) meant that the Greater Glider was assessed to be 

vulnerable to a reduction in population of more than 30%. 

46 The Greater Glider was assessed by the Scientific Committee as not meeting listing Criteria 2, 

3, 4 or 5: namely, geographic distribution as indicators for either extent of occurrence and/or 

area of occupancy, population size and decline, number of mature individuals or quantitative 

analysis indicating a probability of extinction in the wild. 

47 In its closing submissions (at [310]-[322]), VicForests seeks to make something of the fact the 

Greater Gliderôs EPBC Act listing was only under Criterion 1. The underlying theme appeared 
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to be that the situation facing the Greater Glider was not the worst of the worst, and not ï for 

example ï as critical as that facing the Leadbeaterôs Possum. I do not consider such a 

comparative approach assists the task the Court must perform. The fact is that the Greater 

Glider is a listed threatened species, and while it will  be relevant in assessing both compliance 

with cl 2.2.2.2 of the Code and the issue of significant impact to bear in mind that the 

justification for its listing was its rate of population decline, there is no basis in the evidence or 

in the scheme of the EPBC Act for the Court to confine itself to any exact correlation between 

identified impacts or threats and the precise reason for the listing of the species. In relation to 

s 18, the question the statute relevantly asks is whether there is or will be a likely significant 

impact on a listed threatened species because of the actual or proposed conduct (here, of 

VicForests in its impugned forestry operations). In relation to cl 2.2.2.2 ï as I explain below ï 

the compliance question the Code asks of VicForests in its forestry operations is whether it has 

applied the precautionary principle to the conservation of the Greater Glider as a species (being 

a ñbiodiversity valueò). The question is not as narrow as whether VicForests will, in its forestry 

operations, fail to apply the precautionary principle to conduct which may affect only the rate 

of population decline of the Greater Glider. An obvious reason for this is that threats to a listed 

species may increase or decrease over time, and they may alter in their significance because of 

particular events, such as climate change or wildfire. There is nothing static in assessing the 

nature of any threats and the range of impacts, and the scheme of the EPBC Act does not 

assume there is. 

48 The Conservation Advice states that there ñis no reliable estimate of population sizeò for the 

Greater Glider, by reference to a 2008 study which described the Greater Glider population as 

having a ñpresumed large populationò and being ñlocally commonò. In oral evidence Dr Smith 

appeared to disagree with this aspect of the Conservation Advice, saying that in 2008 not much 

was known about the Greater Glider population. 

49 The Conservation Advice states that the estimate of the Greater Glider population across its 

range is in excess of 100,000 mature individuals. In oral evidence, Dr Smith considered this to 

be a reasonable estimate. To qualify under Criterion 4, relating to numbers of mature 

individuals, a species must have less than 1000 mature individuals to be characterised as 

ñvulnerableò. 

50 I note that Criterion 5 ï the quantitative analysis of the probability of extinction in the wild ï 

was not met in respect of the Greater Glider, but not because of any reliable estimate of the 
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probability. Rather, the Conservation Advice indicates this criterion was not met (referring to 

the work of Professor Woinarski and others) because no population viability analysis had been 

conducted across the Greater Glider population as a whole, although some local analysis had 

been carried out. 

51 In the section of the Conservation Advice explaining why the Greater Glider met the first 

criterion for listing, the Conservation Advice makes the following points relevant to the issues 

in this proceeding (with abbreviated citations as reproduced in the Conservation Advice): 

(a) Despite the absence of robust estimates of total population size or population trends 

across the speciesô total distribution, declines in numbers, occupancy rates and extent 

of habitat have been recorded at many sites, from which a total rate of decline can be 

inferred. 

(b) The most comprehensive monitoring program for Greater Gliders is in the Central 

Highlands of Victoria, the region with which this proceeding is concerned. 

(c) The Central Highlands region has been monitored annually since 1997. 

(d) Over the period 1997-2010, the monitoring showed a population decline of an average 

of 8.8% per year. 

(e) If that rate is extrapolated over the 22-year period relevant to this assessment, the rate 

of decline is 87% (citing a study by Lindenmayer et al., 2011). 

(f) Higher rates of decline were recorded in forests subject to logging than in conservation 

reserves. 

(g) Declines were also associated with major bushfires and lower than average rainfall.  

(h) The Conservation Advice quotes a finding from a study conducted by Lumsden and 

others (2013 p 3) that a ñstriking result from these surveys was the scarcity of the 

Greater Glider which was, until recently, common across the Central Highlandsò. 

(i) Major bushfires in 2003, 2006-2007 and 2009 burnt much of the Greater Gliderôs range 

in Victoria, and further fragmented its distribution. 

(j) Reoccupation of burnt sites in subsequent years is likely to be a slow process due to the 

small home ranges (1-2 ha) of the species and its limited dispersal capabilities. 

(k) Any reoccupation also depends on there not being further significant fires in the interim 

(citing Vic SAC 2015).  
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(l) Since the 2009 fires, which burnt the Kinglake East Bushland Reserve and nearby areas, 

spotlighting records of Greater Gliders in these areas have significantly declined. 

(m) Preliminary results of an occupancy survey in 2015 suggest low occupancy rates in 

three of four survey areas in Victoria. Approximately 50% of the individual transects 

in this study incorporated sites of known previous occupancy by Greater Gliders based 

on systematic surveys in the 1990s. 

(n) Other evidence supports a decline in East Gippsland. In the Mount Alfred State Forest, 

roadside spotlighting on the same route over a 30-year period was used to record 

frequent sightings (10-15 animals on each occasion), but only a single Greater Glider 

was sighted in the 18 months leading up to November 2015.  

(o) There is evidence of some declines in occupancy in unburnt sites in the same parts of 

Victoria (and also at Booderee National Park in New South Wales), which the 

Conservation Advice took to suggest that factors other than fire are involved in the 

speciesô decline. It nominated a lack of suitable browse due to water stress as a likely 

contributing factor, as central Victoria was significantly hotter and drier than normal 

during 2001-2009. 

52 For many of its findings in relation to Criterion 1, the Conservation Advice relied on the work 

of Dr Lumsden in Victoria. The evidence suggests Dr Lumsden worked at the Arthur Rylah 

Institute in Victoria, an institute which on the evidence collaborates with the Department of 

Environment, Land, Water and Planning (DELWP ) on many conservation-related projects. 

There is no evidence why VicForests, which also appears to have drawn on the work of the 

Arthur Rylah Institute from time to time, did not call Dr Lumsden. I note that Dr Smithôs 

opinion is that Dr Lumsdenôs survey data is accurate, although her occupancy model is not. 

53 After having noted the less comprehensive monitoring of Greater Glider populations which 

had been undertaken in New South Wales and Queensland, the Conservation Advice concluded 

that: 

There is little other published information on population trends over the period relevant 

to this assessment (around 22 years), and the above sites are not necessarily 

representative of trends across the speciesô range. However, they provide sufficient 

evidence to infer that the overall rate of population decline exceeds 30 percent over a 

22 year (three generation) period (Woinarski et al., 2014), and indeed may far exceed 

30 percent. The population of the greater glider is declining due to habitat loss, 

fragmentation, extensive fire and some forestry practices, and this decline is likely 

to be exacerbated by climate change (Kearney et al., 2010). The species is 

particularly susceptible to threats because of its slow life history characteristics, 
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specialist requirements for large tree hollows (and hence mature forests), and 

relatively specialised dietary requirements (Woinarski et al., 2014). 

The Committee considers that the species has undergone a substantial reduction in 

numbers over three generation lengths (22 years for this assessment), equivalent 

to at least 30 percent and the reduction has not ceased, the cause has not ceased and 

is not understood. Therefore, the species has been demonstrated to have met the 

relevant elements of Criterion 1 to make it eligible for listing as Vulnerable. 

(Emphasis added.) 

54 I note here the Scientific Committeeôs clear opinion that the cause for substantial population 

reduction is ñnot understoodò. Whatever legal approach is adopted, that clear opinion has 

considerable relevance for the obligation imposed on VicForests to apply the precautionary 

principle in its timber harvesting operations. 

Threats to the sustainability and recovery of the Greater Glider as a species 

55 The question of threats to the sustainability and recovery of the Greater Glider as a species 

occupied a great deal of the evidence, including the expert evidence, and I return to this topic 

at several points in these reasons. What I set out in this section is what might be described as 

the foundational points, without some of the nuances and detail , which may be important to the 

resolution of the issues in the proceeding, but about which more detailed findings will be made 

later in these reasons. As I have noted, the source of these facts, which I accept and adopt, is 

the Conservation Advice, which is of significant weight in my fact-finding. 

56 The Conservation Advice identifies a number of key threats to the Greater Glider, as a species. 

It is appropriate to set out the table contained in the Conservation Advice in its entirety. Of 

particular importance for the issues in this proceeding is what is said about habitat loss, fire, 

climate change, and hyper-predation. The Scientific Committeeôs summary of the 

ñ[c]umulative effects of clearing and logging activities, current burning regimes and the 

impacts of climate change [which] are a major threat to large hollow-bearing trees on which 

the species reliesò is set out in Table 1 below. 

 



  

 

Table 1: Extract from Greater Glider Conservation Advice 

Threat factor Consequence 

rating 

Extent over which 

threat may operate 

Evidence base 

Habitat loss (through clearing, 

clearfell logging and the 

destruction of senescent trees 

due to prescribed burning) and 

fragmentation 

Catastrophic  Moderate-large  The species is absent from cleared areas, and has little dispersal ability to move between fragments through cleared 

areas; low reproductive output and susceptibility to disturbance ensures low viability in small remnants. Roadside 

clearing in state forests have destroyed many hollow-bearing trees previously left on the perimeter of logging 

coupes (Gippsland Environment Group pers. comm., 2015). 

Too intense or frequent fires Severe  Large  Population loss or declines documented in and after high intensity fires (Lindenmayer et al., 2013). 

Timber production Severe  Moderate  Prime habitat coincides largely with areas suitable for logging; the species is highly dependent on forest 

connectivity and large mature trees. Glider populations could be maintained post-logging if 40% of the original tree 

basal area is left (Kavanagh 2000); logging in East Gippsland is significantly above this threshold (Smith 2010; 

Gaborov pers. comm., 2015). There is a progressive decline in numbers of hollow-bearing trees in production 

forests as logging rotations become shorter and as dead stags collapse (Ross 1999; Ball et al., 1999; Lindenmayer et 

al., 2011). 

The species occurs in many conservation reserves across its range. In NSW, 83% of the public forested lands (that 

lie within the Integrated Forestry Operations Approval regions) that coincide with the distribution of the greater 

glider are protected in formal or informal reserves (Slade & Law, in press). However, the fraction of protected areas 

is likely to be [lower] in Queensland and Victoria. 

Climate change  Severe  Large (future 

threat) 

Biophysical modelling indicates a severe range contraction for the northern subspecies (Kearney et al., 2010). 

Occupancy modelling indicates that the degree of site occupancy is associated with vegetation lushness and terrain 

wetness (Lumsden et al., 2013). Water stress affects growth in forest eucalypts (Matusick at al., 2013) and the 

availability of browse, and higher temperatures may cause heat stress and mortality (Vic SAC 2015). 

Barbed wire fencing 

(entanglement) 

Minor  Minor  There are occasional losses of individuals. 

Hyper-predation by owls Severe Local The greater glider forms a significant part of the powerful owlôs diet (Bilney et al., 2006). Powerful owl numbers 

have increased greatly in the Blue Mountains since 1990 and have been recorded at many sites with greater gliders 

(Smith pers. comm., 2015). Reduction in the stand density of hollow-bearing trees could increase predation threat 

whilst the species is moving between hollows. 

Since the widespread decline of terrestrial species, the greater glider has become a significant part of the sooty 

owlôs diet ï increasing from 2% of its diet at pre-European settlement to 21% (Bilney et al., 2010). The greater 

glider has significantly declined or become locally extinct in some intact forest, possibly due to owl predation 

(Lindenmayer et al., 2011; Lumsden et al., 2013; Rickards pers. comm., 2015). At Boodoree National Park, the 

increase in large forest owls coincided with a reduction in foxes, which may have reduced competition for prey 
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with the powerful owl and sooty owl (Lindenmayer et al., 2011). 

Competition from sulphur-

crested cockatoos 

Minor-

moderate 

Local Numbers of cockatoos in the Blue Mountains have increased significantly since 1990. They are likely to be 

competing with greater gliders for hollows and have been observed taking over nesting hollows of powerful owls 

(Smith pers. comm., 2015). 

Phytophthora root fungus Minor Large The fungus is known to impact on the health of eucalypts. 

 



  

 

57 The applicant submits at [464] of its closing submissions, and I accept: 

The rating of ócatastrophicô is drawn from the action plan for Australian mammals 

2012 (CB 12.60 p256) which describes the ñThreat factorò of ñHabitat loss (through 

clearing) and fragmentationò as having a catastrophic consequence rating. The source 

of this descriptor is the article titled ñAction plan for Australian mammals 2012ò 

authored by Woinarski (et al.) which sets out at Table 1.3 the definition of catastrophic, 

being ñlikely to cause complete population loss, where operatingò (CB 11.4 pdf p 22-

23). 

58 Although VicForests in its evidence and submissions sought to downplay both the threatened 

status of the Greater Glider and the role of timber harvesting in its threatened status, and 

although for many aspects of its submissions VicForests urged the Court to focus on State-

based regulatory mechanisms and State-based instruments, some of the clearest statements 

about the role of timber harvesting in threats to the Greater Glider come from a Victorian 

document. The final recommendation for the nomination of the Greater Glider for listing as a 

threatened species under Victoriaôs FFG Act in March 2017 states (with my emphasis): 

While the Greater Glider is ñwell represented in a number of conservation reservesò 

(Menkhorst 1995), the bulk of its distribution remains in forest available for timber 

harvesting. Wood production practices are known to substantially deplete Greater 

Glider populations and gliders usually die if all or most of their home range is 

intensively logged or cleared (Menkhorst op. cit.). Unless they are linked as part of 

an interconnecting network of reserves, local populations risk extinction through 

catastrophe or by loss of genetic vigour through inbreeding. Again Menkhorst (1995) 

notes that agricultural development has already isolated populations in the Wombat 

Forest, Gippsland Highlands and Gelliondale Forest and in smaller areas on the fringes 

of the Eastern Highlands. McKay (1988) notes that conservation of the species ñis 

utterly dependent on sympathetic forest management which retains buffer strips 

of old forest between coupes and preserves old óhabitat treesô and their potential 

successors in small unlogged areas.ò 

59 The statement that the ñbulkò of the distribution of the Greater Glider in Victoria remains in 

forest available for timber harvesting (and not in conservation reserves) substantially 

contradicts one of the underlying premises of Dr Daveyôs evidence, and of VicForestsô 

contentions. This document represents the formal, official reasons for listing of the Greater 

Glider as a threatened taxon under the Victorian regulatory scheme of which VicForests made 

much in this proceeding. This, like other documents on which VicForests relied, is a judgment 

made by the executive. The authority and accuracy of what is stated in it should be accepted. 

60 Returning to the Conservation Advice, in terms of conservation actions which should be taken, 

the Scientific Committee recommended to the Minister that, as ñprimary conservation actionsò, 

the following should occur: 
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1. Reduce the frequency and intensity of prescribed burns. 

2. Identify appropriate levels of patch retention, habitat tree retention, and 

logging rotation in hardwood production. 

3. Protect and retain hollow-bearing trees, suitable habitat and habitat 

connectivity. 

61 All three of those recommendations have a direct connection to forestry operations. The 

Conservation Advice goes on to make the following specific recommendations about the 

conduct of forestry operations in Victoria: 

In production forests some logging prescriptions have been imposed to reduce impacts 

upon this species, however these are not adequate to ensure its recovery.  

In Victoria, logging of areas where greater gliders occur in densities of greater than 

two per hectare, or greater than 15 per hour of spotlighting, require a 100 ha special 

protection zone (Vic DNRE1995). However, this threshold is quite high given that 

density estimates in Victoria range from 0.6 to 2.8 individuals per hectare (Henry 1984; 

van der Ree et al., 2004), and mature tree densities are declining meaning a lower 

probability that gliders will occur at higher densities (Gaborov pers. comm., 2015). 

This management requirement may therefore not adequately protect existing habitat 

and greater glider populations. 

62 The Conservation Advice then sets out further tables summarising the management actions 

required to advance the conservation and protection of the Greater Glider. Again, these tables 

should be set out in their entirety. 

Table 2: Recommended management actions 

Theme Specific actions  Priority 

Active mitigation 

of threats 
Reduce the frequency and intensity of prescribed burns. High 

Constrain impacts of hardwood production through appropriate 

levels of patch and hollow-bearing tree retention, appropriate 

rotation cycles, and retention of wildlife corridors between 

patches. 

High 

Constrain clearing in forests with significant subpopulations, to 

retain hollow-bearing trees and suitable habitat. 
High 

Avoid fragmentation and habitat loss due to development and 

upgrades of transport corridors. 
High 

Restore connectivity to fragmented populations.  Medium 

Captive breeding  N/a  

Quarantining 

isolated 

populations 

N/a  

Translocation  Reintroduce individuals to re-establish populations at suitable Low 
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sites. 

Community 

engagement 
Develop conservation covenants on lands with high value for this 

species. 
Low 

 

Table 3: Survey and monitoring priorities  

Theme Specific actions  Priority 

Survey to better 

define distribution 

and abundance 

Assess population size (or relative abundance) and viability of 

populations across the speciesô range, using standardised and 

repeatable methodology. 

Low 

Determine the distribution and abundance in relation to forest 

vegetation class, age class, and amount of old growth forest in the 

landscape to understand the pattern of occurrence. 

Medium 

Establish or 

enhance 

monitoring 

program 

From existing monitoring projects, design an integrated 

monitoring program across major subpopulations, linked to the 

assessment of management effectiveness. 

High 

Monitor the abundance and size structure of critical habitat tree 

species, and their responses to management including before and 

after prescribed burns, and before and after logging. 

High 

Continue to model impacts of wildfire and logging on population 

viability. 
Medium 

Monitor the incidence of wildfire within the speciesô range. Medium 

 

Table 4: Information and research priorities 

Theme Specific actions  Priority 

Assess relative 

impacts of threats 
Assess the impacts of a range of possible fire regimes on the 

species. 
Medium-

high 

Assess the impacts of ongoing habitat fragmentation (e.g. through 

peri-urban expansion, coal seam gas mining activities, road 

networks). 

Medium 

Investigate the potential causes of recent declines, including 

cumulative impacts and impacts of owl predation. 
Medium 

Assess relative 

effectiveness of 

threat mitigation 

options  

Assess the impacts of fire management (prescribed burning 

programs) on habitat, hollow availability, preferred tree species, 

and glider population size. 

High 

Assess responses to habitat re-connections (e.g. rope ladder 

crossings over transport corridors). 
Medium 

Continue to assess and monitor the speciesô responses to logging 

regulations and conditions. 
Medium 

Investigate the practicality of supplementing hollow availability Low-
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with artificial hollows. medium 

Resolve 

taxonomic 

uncertainties 

Assess the extent of genetic variation and exchange between 

subpopulations. 
Low 

Review taxonomic status.  Low 

Assess habitat 

requirements 
Investigate the numbers, densities and types of hollow-bearing 

trees that must be retained to ensure viable populations. 
High 

Assess diet, life 

history 
N/a  

63 The following matters are of particular importance to my findings: 

(a) the recommendations for the active mitigation of threats and their specification as being 

of ñhigh priorityò; 

(b) the recognition by the Scientific Committee that more survey work was needed to 

ñbetter define distribution and abundanceò of the Greater Glider, and (I infer) therefore 

that there remained scientific uncertainty about those issues; 

(c) that there was a ñmedium to highò need to assess the impacts of a range of possible fire 

regimes on the species, again (I infer) indicating scientific uncertainty about this 

question; 

(d) the need ï identified in the low-medium, medium and high priority range on matters 

relevant to forestry operations ï to ñassess relative effectiveness of threat mitigation 

optionsò. This is a matter to which I return later in these reasons, however I note here 

that, aside from the adverse opinion of Dr Smith and Professor Woinarski, there is little, 

if any, scientific evidence in this proceeding about the effectiveness of the prescriptions 

and other mitigations for which the policies of VicForests provide. As I explain later in 

these reasons, in the absence of any scientific evidence (by way of studies and 

monitoring) that existing prescriptions and mitigations are effective in reducing the 

population decline of the Greater Glider and assisting its recovery, I find the need, in 

forests where the Greater Glider may be present, for a complete application of the 

precautionary principle in VicForestsô forestry operations is imperative. The absence 

of such studies was a point repeatedly made by Dr Smith and Professor Woinarski. I 

also find the likely impact of forestry operations in forests where the Greater Glider 

may be present is significant. 

64 Finally, the Scientific Committee made the following recommendation in the Conservation 

Advice: 
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The Committee recommends that there should be a recovery plan for this species. 

65 Recovery Plans can be made pursuant to an exercise of a discretionary power conferred on the 

responsible Minister by s 269AA of the EPBC Act. No Recovery Plan has been issued for the 

Greater Glider; however, a document entitled ñDraft National Recovery Plan for the greater 

glider (Petauroides volans)ò was in evidence. That document is dated October 2016. The 

promulgation of a Recovery Plan under the EPBC Act seems to have stalled since 2016. 

66 The Greater Glider Conservation Advice was approved by a delegate of the Minister on 

25 May 2016. Its content should be taken to have been known to VicForests from a reasonable 

time after that date. In respect of the Logged Coupes, the table at [161] of Mr Paulôs second 

affidavit affirmed on 15 October 2018 indicates that in 17 of those coupes, harvesting 

commenced and completed on dates after 25 May 2016. In five coupes, harvesting operations 

were commenced prior to 25 May 2016 but completed after that date. In respect of the 

Camberwell Junction coupe, Mr Paul indicates at [178] of his second affidavit that harvesting 

was completed on 24 April  2018. 

Dr Smithôs description of the Greater Glider 

67 From Dr Smithôs first report (dated 7 January 2019), I consider the following additional 

characteristics of the Greater Glider and its habitat are important to note specifically. 

68 Dr Smith explains why a single Greater Glider needs access to more than one suitable tree 

hollow: 

Greater Gliders are predominantly solitary and each individual may occupy many 

different nest trees (habitat trees or trees with suitable hollows) within its home range 

which are about 1-3 hectares in size in the more productive forests (Kehl and 

Boorsboom 1984, Smith et al 2007). Nest sites may be changed frequently with 

individual gliders reported to use up to 18 den trees within their home ranges (Kehl 

and Boorsboom 1984, Comport et al 1996, Smith et al 2007). Frequent nest tree 

changes may be necessary for [temperature] control, avoidance of parasites and to 

reduce predation by Powerful Owls, Sooty Owls and Spotted Tail Quolls. Greater 

Gliders are an important (keystone) food resource for these large predators. 

69 Dr Smith goes on to expand on the relationship between the Greater Glider and species which 

prey on it: 

The Spotted-tail Quoll, which is listed as endangered under the EPBC Act in south 

eastern Australia, is particularly dependent on Greater Gliders which it hunts by 

climbing trees and removing them from tree hollows (Belcher et al 2007). The 

importance of Greater Gliders to the Spotted-tail Quoll is such that timber harvesting 

regimes that reduce Greater Glider numbers is recognized as a key threat to this species 

(Belcher et al 2007). 
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Powerful Owls (Ninox strenua) have been associated with catastrophic (90%) 

population declines in local Greater Glider populations (Kavanagh 1988). Powerful 

Owls may consume approximately 80-250 large mammal prey like Greater Gliders 

every year within their home ranges which are about 300-350 hectares for breeding 

females (Higgins 1999). At this rate if [Powerful] Owls fed solely on Greater Gliders 

they would remove one Greater Glider in every two hectares within their home range 

each year. This rate of predation exceeds the population growth rate of the Greater 

Glider in many forests. 

70 The issue of predation of Greater Gliders by other species, in particular Powerful Owls, as 

Dr Smith highlights, has considerable relevance to the operation of the precautionary principle 

in VicForestsô forestry operations, and to the question of significant impact under s 18. 

71 As to the nature of the preferred habitat of the Greater Glider ï an issue also of key relevance 

for the precautionary principle question and for s 18 ï Dr Smith states: 

The Greater Glider has generally been found to prefer tall more productive ñold 

growthò eucalyptus forests with an overstorey of large old trees that provide hollows 

suitable for nesting and a high basal area of large trees (> 40 cm diameter) suitable for 

movement by gliding. These forests may be referred to as ñold growthò because it takes 

120 -300+ years for trees to become old enough to develop hollows and it takes about 

40-80 years for trees to reach a diameter of about 40 cm. (Ambrose 1982). 

72 Dr Smith explained that because the Greater Glider is such a large possum, the trees between 

which it glides have to be sufficiently robust to take its weight, and the force applied when it 

lands on the trees. 

73 There follows a detailed description of the kind of tree species favoured by the Greater Glider, 

and the characteristics of such forest. Although lengthy, it is important to set this part of 

Dr Smithôs report out, as the characteristics of the forests in which the Greater Glider is found 

is central to both the precautionary principle issue and the s 18 issue: 

In the Central Highlands the Greater Glider habitat is found in the following three 

broad forests types: 

a) uniform aged old growth Ash forests that have not been intensively burnt for 

more than 120 years, 

b) uneven-aged Ash forests with an overstorey of scattered old trees with hollows 

and an understorey of advanced regrowth or mature forest (> 40 years of age) 

that developed after infrequent low intensity wildfire; and 

c) uneven aged old growth Mixed Species (Stringybark) forests with an 

overstorey of scattered or abundant old trees with hollows and an understorey 

of trees of different sizes including abundant trees > 40 cm diameter. 

Ash forest refers to tall open wet forests dominated by Mountain Ash (Eucalyptus 

regnans), Alpine Ash (E. delegatensis) and/or Shining Gum (E. nitens). They generally 

occur at high elevations in cooler, wetter more productive environments. Ash forests 

give way to Mixed Species forests at lower elevations. Mixed Species forests are 
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commonly dominated by Messmate Stringybark (E. obliqua), Mountain Grey Gum (E. 

cypellocarpa) and other species of Stringybarks, Peppermints and Gums. Mixed 

Species forests extend to low elevations and are sometimes referred to as foothill 

forests. Trees in Mixed Species forests are much more likely to survive wildfires than 

trees in Ash forests and hence are typically found in uneven-aged stands (Victorian 

Environment Assessment Council 2017). 

In Ash forests of the Central Highlands old growth commonly occurs in uniform aged 

stands regenerating after a single past intense wildfire disturbance or as uneven-aged 

stands with two or more distinct age classes of trees that regenerated after separate less 

intense fires. Ash old growth appears to be most prevalent in gullies, riparian zones 

and sheltered aspects that have been protected from intense fire for long periods of 

time (>120 years). In contrast, Mixed Species forests of the Central Highlands (and 

elsewhere in Victoria VEAC 2017) naturally occur as uneven-aged old growth because 

the dominant tree species are generally not killed by intense wildfire, recover rapidly 

by re-sprouting (coppice) and do not require fire for regeneration (Florence 1996, 

Lutze et al 2004,). Consequently, large old trees with hollows are common and 

persistent after wildfire in Mixed Species forests. Because the dominant trees species 

in Mixed Species forests (Stringybarks) are also generally shade tolerant (Florence 

1996) they can regenerate under an existing tree canopies and do not require post 

logging burning or wildfire for regeneration. 

é 

The Greater Glider is not present in all old growth eucalyptus forests throughout its 

range. It is scarce or absent from old growth [eucalyptus] forests in hot and/or dry 

environments, in forests that are frequently burnt or have been intensively logged and 

in some parts of forests that have been subject to intensive owl predation. 

Physiologically the Greater Glider is unable to cool itself effectively at high 

temperatures (> about 20c) (Rubsamen et al 1984) which explains its restriction to 

cool, wet forests at higher elevations, especially in the tropics and sub-tropics. 

The habitat requirements of the Greater Glider may be more specifically summarized 

as: 

1. scattered emergent (> 1/ha) to abundant (> 12/ha) large diameter living and 

dead trees with hollows suitable for nesting; 

2. a tall open forest structure with an abundance of large tree stems (> 25 /ha) in 

the mature size class (40 - 80 cm diameter at breast height (dbh) and a scarcity 

of dense young regrowth in the understorey, to provide an open structure 

suitable for movement by gliding; 

3. low maximum mean monthly temperatures that do not exceed about 

20 degrees C and moderate to high rainfall (>[about] 400 mm /annum); 

4. infrequent disturbance by fire, >10 year intervals in Mixed Species eucalyptus 

forest and > 40 - 120+ year intervals in wet Eucalyptus forests; 

5. no recent history of high intensity logging (clearfelling) or timber harvesting 

that has removed more than about 33% (wet forests) to 15% (dry forests) of 

the natural tree basal area (Dunning and Smith 1985, Howarth 1989, Kavanagh 

2000, Eyre 2006). 

6. no recent history of intensive Owl Predation. 
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74 As the Conservation Advice also notes, Dr Smithôs opinion is that the Greater Glider has low 

annual fecundity, and at best (fecundity sitting at about 0.5-0.9 young per female per year) 

raises a single young each year. It has a short reproductive lifespan (likely less than 10 years). 

Dr Smithôs opinion is that the low fecundity of the Greater Glider ñmakes it especially 

vulnerable to predation, and slow to recover after disturbance events such as clear-felling and 

intense wildfireò. 

75 Having reviewed a number of surveys of Greater Gliders conducted in the Central Highlands 

(noted by the Conservation Advice to be the most comprehensive), Dr Smith identifies the 

population decline of the Greater Glider and its causes, in his opinion (which I accept): 

Together these surveys suggest that Greater Glider numbers in the Central Highlands 

increased from moderate levels (32%) in 1983 to a peak of up to 60% in 1996 and then 

declined reaching a low of 10-16% of sites. This rate of decline (more than 50% 

reduction in 13 years) is consistent with the requirements for listing of the Greater 

Glider as vulnerable under the EPBC Act. 

The pattern of decline is broadly consistent with what we know about changes in the 

geographic extent of potential Greater Glider habitat in the Central Highlands. It is 

consistent with an initial increase in the structural suitability of 1939 regrowth Ash 

Forest for Greater Gliders as these forests increased in age (from 44- 79 years of age), 

followed by a steady decrease in the overall extent of habitat caused by a combination 

of: 

a) ongoing clearfelling and post logging burning of 1939 regrowth and uneven-

aged ash regrowth and particularly the loss of scattered living old growth trees 

with hollows during logging and post logging burning operations; 

b) ongoing natural decay and collapse of dead trees with hollows in 1939 

regrowth Ash Forests (Smith 1982, Smith and [Lindenmayer] 1988, 

[Lindenmayer] et al 1990), 

c) ongoing clearfelling of old growth Mixed Species forests (largely found to be 

incorrectly mapped as 1939 regrowth by VicForests in this study); 

d) extensive wildfires in Ash Forests and Mixed Species forests in 2009; 

e) increased isolation and fragmentation of remnant habitat caused by excessive 

logging of old growth Ash and Mixed Species forests remnants in gullies and 

riparian zones and failure to maintain substantive corridor links between 

remnant old growth and uneven-aged habitats; and 

f) potential loss of habitat in the hotter and drier patches of Mixed Species and 

Ash Forest at lower elevations and on exposed aspects due to hotter and drier 

conditions than normal over recent years (Lumsden et al 2013). 

76 A recurring theme in the evidence of both Dr Smith and Professor Woinarski, on which I have 

placed some weight, is the critical role played by the 1939 regrowth Ash forest in the habitat 

needs of both the Greater Glider and Leadbeaterôs Possum in the CH RFA region. It is the 1939 

regrowth which is also one of the targets of VicForestsô forestry operations. 
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77 Finally, I note some further evidence from Tyndale-Biscoeôs Life of Marsupials, which was a 

principal source relied on by Mr McBride for information about the characteristics of the 

Greater Glider. The author compares the Greater Glider to the Koala, in terms of its focus on 

eucalyptus foliage as a diet, and states (at p 240): 

Greater gliders are at about the minimum size for an animal subsisting exclusively on 

Eucalyptus leaves and it is clear from the analysis of their energetics that they are only 

able to live on this diet by leading a slow life. 

é 

For a species living so close to the limits of sustainability the nutritional quality of the 

food, both its energy content and nitrogen content, are critical to survival. 

78 As to breeding patterns, the author states: 

They generally live alone except during the brief highly synchronised breeding season 

in April-June when the single young is born. Young lost prematurely are not replaced 

and there is no second peak of breeding because the males are no longer producing 

sperm (see Chapter 2). 

é 

More interestingly, the number of females with pouch young is about the same as the 

number of adult males, so that there is a pool of non-breeding females. This is because 

gliders form monogamous pairs (Henry 1984, Kehl and Borsboom 1984). In both 

studies the home ranges of adult females did not overlap in the forest but those of males 

were larger and overlapped the home range of one or two females, depending on the 

quality of the forest. 

79 This text contains some important observations, including observations derived from a study 

of the effects of forestry operations on the Greater Glider in New South Wales, which are 

material to the findings I make about the application of the precautionary principle to the 

Greater Glider and to the question of significant impact. I extract those passages of the text 

later in these reasons. In substance, the text paints a gloomy picture of the capacity of the 

Greater Glider to survive forestry operations even in the short to medium term, if they are not 

killed by the logging event itself. It paints an equally gloomy picture of the capacity of the 

Greater Glider to move to unlogged forest, or to recolonise logged forest. I reiterate this was a 

key source of Mr McBrideôs information about the Greater Glider. 
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The Leadbeaterôs Possum 

 

80 The Leadbeaterôs Possum was initially listed as a threatened species under the EPBC Act in 

the endangered category, but was transferred to the critically endangered category, effective 

from 2 May 2015. There was less debate about the characteristics and habitat needs of the 

Leadbeaterôs Possum. As well as the 2015 Conservation Advice for this species, setting out the 

justifications for its listing as critically endangered, there is an Action Statement published in 

2014 by the then Victorian Department of Environment and Primary Industries. The Action 

Statement was made pursuant to s 19 of the FFG Act. 

81 There is no current Recovery Plan under the EPBC Act for the Leadbeaterôs Possum, although 

there is a draft, dating from 2016, of which Professor Woinarski was one of the co-authors. 
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There was an earlier Recovery Plan, which is now out of date. On 22 June 2019, shortly after 

this trial was completed, a new Conservation Advice for the Leadbeaterôs Possum was issued. 

The parties and witnesses mostly relied on the 2015 Conservation Advice and I have done the 

same. However it is worth noting from the 2019 Conservation Advice, which was in evidence, 

that: 

(a) like the 2015 Conservation Advice, the 2019 Conservation Advice lists the 

Leadbeaterôs Possum as critically endangered, although under a different criterion: 

namely, Criterion 1 A4(b) (ñAn observed, estimated, inferred, projected or suspected 

population reduction where the time period must include both the past and the future 

(up to a max. of 100 years in future), and where the causes of reduction may have ceased 

OR may not be understood OR may not be reversibleò based on ñan index of abundance 

appropriate to the taxonò); 

(b) the 2019 Conservation Advice lists the Leadbeaterôs Possum as endangered under 

criteria not relied upon in the 2015 Conservation Advice: namely, Criteria 1 A2(a) and 

A2(b) (ñPopulation reduction observed, estimated, inferred or suspected in the past 

where the causes of the reduction may not have ceased OR may not be understood OR 

may not be reversibleò based on ñdirect observationò and ñan index of abundance 

appropriate to the taxonò) and A3(b) (ñPopulation reduction, projected or suspected to 

be met in the future (up to a maximum of 100 years) based on ñan index of abundance 

appropriate to the taxonò); and 

(c) the 2019 Conservation Advice notes that, although, as a result of extensive work that 

has been undertaken ñmost notably by scientists from the Arthur Rylah Institute, as well 

as community groups and the logging industryò, large numbers of additional 

Leadbeaterôs Possum colonies have been identified, reliable population estimates still 

cannot be generated from the data. 

82 The Leadbeaterôs Possum is a small, nocturnal, arboreal possum, with a dark brown stripe along 

its back and pale colour underneath. It grows up to 17 cm in length, with a thick tail about as 

long as its body. It is Victoriaôs faunal emblem, and is endemic to that State. 

83 Through genetic work, two genetically distinct subpopulations have been identified, occupying 

different habitats. There is what the 2015 Conservation Advice describes as an ñoutlier lowland 

populationò at Cockatoo Swamp near Yellingbo, within 181 ha of lowland floodplain forest 
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where less than 20 ha provides suitable habitat. The 2015 Conservation Advice states that the 

second, and major subpopulation is in a relatively small part of the CH RFA region: 

The core location of the species is an area of approximately 70 x 80 km in the Central 

Highlands of Victoria at altitudes between 400ï1,200 m above sea level (Lindenmayer 

et al., 1989) where it is patchily distributed (Macfarlane et al., 1997) and occupies 

alpine forest and subalpine woodland comprising Eucalyptus regnans (mountain ash), 

Eucalyptus delegatensis (alpine ash), Eucalyptus nitens (shining gum) and Eucalyptus 

camphora (snow gum). 

84 Fossil and historical records indicate the species was once more widely distributed, although a 

scarcity of specimens combined with clearing of areas thought to be its only habitat in the late 

19th century led to suggestions it was extinct. In the 1960s specimens were collected in new 

areas in the Central Highlands. 

85 Unlike the Greater Glider, Leadbeaterôs Possum live in colonies. Groups number between two 

to twelve individuals, including one breeding pair, although some studies have found colonies 

with two breeding females. They shelter in tree hollows during the day and occupy territories 

that contain multiple den sites. Female dispersal is greater than male dispersal and females are 

subject to higher rates of mortality. The general adult population is thought to have a sex ratio 

approaching three males to one female. Thus, breeding is limited by the number of mature 

females. It is thought Leadbeaterôs Possum are ñstrictly monogamousò, and that only one adult 

male per colony is reproductively active. The 2015 Conservation Advice states that 

Leadbeaterôs Possum nest trees are: 

spaced close to the centre of a relative exclusive home range (Smith, 1984), and linear 

strips of habitat (e.g., 80 m) may be insufficient for their social and dietary 

requirements. 

86 Again, quite differently to the Greater Glider, the Leadbeaterôs Possum reproduces twice a year 

and has more than one young. The mean litter size is put at approximately 1.5. 

87 Adult Leadbeaterôs Possum live for approximately ten years and the first breeding age is 

typically two years. Generation length (described in the 2015 Conservation Advice as longevity 

plus age at maturity divided by two) for Leadbeaterôs Possum is six years. 

88 The species appears to have long-term site fidelity, and colonies live in territories of 1-3 ha that 

contain multiple den sites and which are actively defended from neighbouring colonies. The 

Leadbeaterôs Possum is described in the 2015 Conservation Advice as: 

typically sedentary and territorial, with resident animals travelling between den trees 

and feeding areas, or between alternative den trees (Lindenmayer and Meggs, 1996; 
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Smith, 1984) with the distance between a set of nest sites used by a colony possibly 

exceeding 100 m (Lindenmayer and Meggs, 1996). 

89 The 2015 Conservation Advice states that Leadbeaterôs Possum habitat is usually defined as 

Montane Ash forest dominated by Mountain Ash, Alpine Ash and Shining Gum with a dense 

understorey of Acacia and an abundance of large hollow-bearing trees. Leadbeaterôs Possum 

also inhabits sub-alpine woodland dominated by Snow Gum containing a dense midstorey of 

Mountain Tea Tree (Leptospermum grandiflorum) along drainage lines, or forest dominated by 

Mountain Swamp Gum (Eucalyptus camphora) with a dense midstorey of Melaleuca and 

Leptospermum species. It can be seen from this description that Leadbeaterôs Possum habitat 

requirements are quite different to that of the Greater Glider, although both are hollow-

dependent species. 

90 The diet of the Leadbeaterôs Possum is also quite different to, and broader than, that of the 

Greater Glider. The 2015 Conservation Advice describes its diet as consisting of carbohydrate-

rich plant and insect secretions (eg sap, manna, honeydew) and invertebrates. It has also been 

observed to feed on an undescribed species of tree cricket. In Montane Ash forest, the species 

has been recorded incising Acacias and feeding on the gum that exudes into the wound. 

Paperbarks and Tea Trees may also be incised in lowland swamp forest. 

91 In contrast to the Greater Glider, the hollows used by the Leadbeaterôs Possum are 

predominantly in dead trees. It rarely makes use of the ground. The 2015 Conservation Advice 

describes Leadbeaterôs Possum habitat requirements in the following way: 

Tree hollows are a critical resource for Leadbeaterôs possum and the speciesô 

abundance is positively correlated with hollow availability (Lindenmayer et al., 

1991b). The majority of trees occupied by Leadbeaterôs possum are dead hollow-

bearing trees. Living hollow-bearing trees are also used and become the next cohort of 

dead hollow-bearing trees in the future (Lindenmayer et al., 2013a). Leadbeaterôs 

possum rarely descends to the ground and is highly reliant upon dense, continuous 

vegetation with interconnecting lateral branches and/or high stem density 

(Lindenmayer, 1996a). 

The key attributes of Leadbeaterôs possum across all forest types (LPAG, 2013) are: 

· Hollow-bearing trees (for nest sites and refuge) with large internal dimensions 

in the order of 30 cm in diameter are a critical habitat feature for Leadbeaterôs 

possums (LPAG, 2013), particularly and almost exclusively large old trees 

(Lindenmayer et al., 2013a; Lindenmayer et al., pers. comm., 2014a). 

· Density of hollow-bearing trees is recognised as a critical habitat feature (e.g., 

DEPI, 2014). There are strong and quantified links between the abundance of 

hollow-bearing trees and the occurrence of Leadbeaterôs possum (e.g., 

Lindenmayer et al., 1991b; Lindenmayer et al., 2013b; Lindenmayer et al., 

pers. comm., 2014a), with nest hollow availability the limiting factor to 
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population size. Density of less than one hollow-bearing tree per hectare is 

considered to represent ecosystem collapse for the Mountain Ash Forest 

ecosystem (Burns et al., 2014). 

· predominance of smooth-barked eucalypts (with loose bark hanging in strips 

providing shelter for insect prey and material for nests) or gum-barked 

eucalypts (related to foraging behaviour) (Lindenmayer, 1996a; Harley, 

2004a;b;c). Forest types of Leadbeaterôs possum are most commonly ash forest 

typically dominated by mountain ash, alpine ash and shining gum but it is also 

known to occur in subalpine woodlands and lowland swamp forest dominated 

by snow gum or mountain swamp gum (Smith and Hartley, 2008) 

· a structurally dense interlocking canopy or secondary tree layer of continuous 

interconnecting structure (to facilitate movement) (Lindenmayer, 1996a; 

Harley, 2004a;b;c), and 

· a wattle [understorey] (providing food) (Smith and Lindenmayer, 1988; 

Menkhorst and Lumsden, 1995; DSE, 2013). 

92 In terms of the fundamental habitat requirements for the Leadbeaterôs Possum, the 2015 

Conservation Advice describes those in the following way: 

An optimum habitat is an uneven-aged ash forest with a dense [understorey] of wattle 

trees and a supply of hollow bearing trees of between 4.2 ï 10 per 3 ha (Smith and 

Lindenmayer, 1988). Leadbeaterôs possums appear to have critical minimum habitat 

size of around 12 ha (Lindenmayer et al., pers. comm., 2014b).  

93 The 2015 Conservation Advice states unequivocally that Leadbeaterôs Possum do not occur on 

burned sites, including those subject to low and moderate severity fire, clear-fell logged, or 

regenerated Montane Ash forest where hollow-bearing trees are largely absent, until the habitat 

conditions they need have returned. 

94 The Leadbeaterôs Possumôs listing as critically endangered was justified in the 2015 

Conservation Advice because the Leadbeaterôs Possum met a number of the criteria for the 

following reasons: 

(a) the speciesô loss of population size, characterised by the Scientific Committee as ñvery 

severeò, justifying its listing under the Critically Endangered category; 

(b) it has a restricted area of occupancy and a geographic distribution that is precarious for 

its survival, justifying its listing under the Endangered category; 

(c) the number of mature breeding individuals is likely to be at least ñlimitedò and is very 

likely to be ñrestrictedò, with numbers likely to continue to decline, together with the 

precariousness of the speciesô geographic distribution, justifying listing under the 

Endangered category; and 



 - 40 - 

 

(d) it has a probability of extinction of at least 10%, justifying listing in the Vulnerable 

category, given the estimate that the Mountain Ash Forest ecosystem on which the 

montane populations of Leadbeaterôs Possum depend will  become extinct within the 

next 100 years with at least a 10% likelihood, and that the only known population of 

the species outside of this habitat (being the lowland Yellingbo population) is also 

predicted to become extinct in the next 100 years, with a greater than 10% likelihood. 

95 The 2015 Conservation Advice states, in the context of discussing the speciesô eligibility for 

listing under Criterion 1 (reduction in numbers), that: 

[s]uitable habitat at the baseline at 1989 is estimated to be 11,470 ha, which declines 

to only 2,225 ha by 2013 as a result of loss from fire, harvesting and loss in habitat 

quality from loss of hollow-bearing trees. This is a decline of over 80 per cent decline, 

which is considered to be very severe é 

Threats to the sustainability and recovery of the Leadbeaterôs Possum as a species 

96 The 2015 Conservation Advice describes the threats to the Leadbeaterôs Possum in the 

following terms: 

The primary threats to Leadbeaterôs possum are habitat loss and ongoing deterioration 

of habitat quality including loss of vegetation type and structure. These threats result 

in a loss in the speciesô ability to shelter, breed, disperse, and feed. This situation has 

resulted in immediate population decline as well as ongoing decline in reproduction 

rates. Loss of habitat quality has resulted in complete abandonment of habitat in some 

instances, or reduction in population size and reproduction rate (e.g., at Yellingbo 

during the past nine years). 

97 The two relevant causes of habitat loss and loss in habitat quality identified in the 2015 

Conservation Advice are, in the order in which they appear in the 2015 Conservation Advice: 

(a) Loss through fire. While the 2015 Conservation Advice recognises fire as a natural 

disturbance, it notes that prior to European settlement ñthe fire regime was less frequent 

than at present, and occurred in late summer (citing Lindenmayer et al., 2013b)ò. It also 

notes, presciently: 

[O]ver the last century, bushfires have occurred in the Central Highlands on 

average every ten years, and that the frequency and intensity of wildfires are 

likely to increase under climate change scenarios, which predict increased rates 

of extreme climatic events (Lumsden et al., 2013). The last decade has seen a 

significant and measurable increase in the number, intensity and area burnt by 

bushfires and projections suggest that this will continue to escalate (DSE, 

2008). 

(b) Critically, the 2015 Conservation Advice notes the effect of the 2009 fires, where of 

the 195,000 ha of Ash forest and Snow Gum woodlands considered to be potential 



 - 41 - 

 

habitat of Leadbeaterôs Possum at that point, 68,000 ha (35%) was burnt and 45% of 

the best Leadbeaterôs Possum habitat within Montane Ash forest was burnt. The 2015 

Conservation Advice states that after these fires, the species has not been detected at 

burned sites regardless of the fire severity. 

(c) The 2015 Conservation Advice includes some stark numbers on the effects of fire, by 

reference to a monitored site at Lake Mountain, which was thought to contain up to 300 

individual Leadbeaterôs Possums prior to the 2009 fires, with only four individuals 

recorded since the fires. 

(d) In this part, the 2015 Conservation Advice also notes the adverse effects on the species 

from post-fire salvage logging and the regeneration burning after clear-fell harvesting. 

(e) The second relevant identified threat is loss through harvesting and lack of habitat 

quality in regrowth forest . The 2015 Conservation Advice notes clear-felling as a 

predominant method of logging in the Central Highlands, and then states: 

Hollow-bearing trees retained for ówildlife habitatô are of little immediate 

habitat value to Leadbeaterôs possum when there is no surrounding foraging 

habitat, but may be used when surrounding foraging habitat vegetation and 

structure is regrown (i.e. 20 years (LPAG, 2013)). 

(f) In the context of timber harvesting, the 2015 Conservation Advice notes: 

Old-growth ash forest is prime habitat for Leadbeaterôs possum. It is estimated 

that old-growth or multi-aged mountain ash forest comprised 30ï60 per cent 

of the current ash forest estate in the Central Highlands of Victoria prior to 

European settlement. Old growth ash forest now comprises 1.15 per cent of 

this mountain ash forest estate (Lindenmayer et al., 2013a). 

(g) As I will discuss later in these reasons, what a forester describes as ñold growthò and 

what a conservation biologist or conservation ecologist describes as ñold growthò might 

differ. For the purposes of my fact-finding, the material issue is that this Conservation 

Advice highlights the dramatic decline in forest of that type, indicates that forest of that 

type is the prime habitat for the Leadbeaterôs Possum, and finds that the Leadbeaterôs 

Possum population has only 1.15% of Mountain Ash forest of this kind left in the 

Central Highlands. 

(h) The Leadbeaterôs Possumôs dependence on dead hollows also has consequences for the 

effects of timber harvesting, according to the 2015 Conservation Advice. The 2015 

Conservation Advice states that while hollows begin to develop in dominant eucalypts 

in Montane Ash forest after 120 years, hollows suitable for Leadbeaterôs Possum are 

not present until trees attain 190 years of age. In many areas, the 2015 Conservation 
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Advice states that standing dead trees have provided the majority of dens for 

Leadbeaterôs Possums. 

(i) The difficulty is that standing dead trees are subject to a high rate of collapse resulting 

from natural decay and while loss due to decay is a natural process, the 2015 

Conservation Advice states that the loss of hollows has occurred and now occurs at a 

greater rate than they are formed, due to a reduction in equivalent replacements as a 

result of clear-felling, fire, and in some cases, altered succession (eg Yellingbo). 

Further, short-term intervals between fire events and timber harvesting on short rotation 

cycles do not provide for formation of replacement hollows. Therefore, the availability 

of suitable hollows for denning is a limiting factor across much of the range of the 

Leadbeaterôs Possum. Regrowth trees in areas burnt during the fires in the 1930s may 

not develop hollows suitable for Leadbeaterôs Possums for more than a century. 

(j) The 2015 Conservation Advice then describes the effect of logging rotations and other 

effects of forestry operations: 

Clearfell logging on 80ï120 year rotations means that large old trees never 

develop on logged and regenerated sites. Selective clearfelling removes 

targeted existing large trees (including nest hollows), but also accelerates the 

decay and collapse of non-targeted hollow bearing trees, (Lindenmayer et al., 

2013b). The rate of tree fall exceeds recruitment of new hollow-bearing trees 

within montane ash forests (Lindenmayer et al., 1997). 

The impacts of fire go beyond the areas directly burned. Hollow-bearing trees 

adjacent to areas of logged forest have been found to suffer from accelerated 

rates of collapse (Lindenmayer et al., 1997). 

In existing forests, the quality of Leadbeaterôs possum habitat may be reduced 

by: 

· loss of hollow bearing trees without equivalent replacement hollows 

as a result of earlier harvesting; 

· habitat fragmentation as a result of timber harvesting or fire, 

· altered habitat structure due to altered fire regimes, harvesting regimes 

or altered hydrology. 

98 It will be necessary later in these reasons to address in detail one of VicForestsô principal 

submissions in response, being that it intends to reduce clear-fell logging as a timber harvesting 

method, and therefore, that much of what is said in documents such as the 2015 Conservation 

Advice cannot be applied to its forestry operations in the future, including those in the 

Scheduled Coupes. In summary, I do not accept that submission. 
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99 The 2015 Conservation Advice identifies as ñimportant habitat for the survival of the speciesò, 

the following: 

The key habitat attributes of Leadbeaterôs possum across all forest types (LPAG, 

2013), and therefore important habitat for the survival of the species, are: 

· Hollow-bearing trees (for nest sites and refuge) with large internal dimensions 

in the order of 30 cm in diameter are a critical habitat feature for Leadbeaterôs 

possums (LPAG, 2013), particularly and almost exclusively large old trees 

(Lindenmayer et al., 2013a; Lindenmayer et al., pers. comm., 2014a). 

· Density of hollow-bearing trees is recognised as a critical habitat feature (e.g., 

DEPI, 2014). There are strong and quantified links between the abundance of 

hollow-bearing trees and the occurrence of Leadbeaterôs possum (e.g., 

Lindenmayer at al., 1991c; Lindenmayer et al., 2013c; Lindenmayer et al., 

pers. comm., 2014a), with nest hollow availability the limiting factor to 

population size. Density of less than one hollow-bearing tree per hectare is 

considered to represent ecosystem collapse for the Mountain Ash Forest 

ecosystem (Burn et al., 2014). 

· Predominance of smooth-barked eucalypts (with loose bark hanging in strips 

providing shelter for insect prey and material for nests) or gum-barked 

eucalypts (related to foraging behaviour) (Lindenmayer, 1996a; Harley, 

2004a;b;c). 

· Forest types of Leadbeaterôs possum are most commonly ash forest typically 

dominated by mountain ash, alpine ash and shining gum. 

· The species is also known to occur in subalpine woodlands and lowland swamp 

forest dominated by snow gum or mountain swamp gum (Smith and Hartley, 

2008) with Melaleuca spp or Leptospermum spp in the [middlestorey] (Harley 

et al., 2005). 

· A structurally dense interlocking canopy or secondary tree layer of continuous 

interconnecting structure (to facilitate movement) (Lindenmayer, 1996a; 

Harley, 2004a;b;c), and 

· A wattle [understorey] (providing food) (Smith and Lindenmayer, 1988; 

Menkhorst and Lumsden, 1995; DSE, 2013). 

100 The Scientific  Committee then notes, and I attribute considerable weight to this statement: 

Leadbeaterôs possum colonies are territorial, defending areas of 1ï3 hectares (Smith, 

1984). Leadbeaterôs possums appear to have critical minimum habitat size of around 

12 ha (Lindenmayer et al., pers comm., 2014b). As the species indicates long-term site 

fidelity (Lindenmayer et al., 2013a), habitat where the species currently occurs is 

important habitat to maintain. 

101 In other words, conservation and recovery of this species are unlikely to be achieved if a 

premise of conduct in relation to their habitat is that they must relocate. 

102 The Scientific Committee ended the 2015 Conservation Advice with the following statement, 

to which I have also given some weight: 
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The Committee considers the most effective way to prevent further decline and rebuild 

the population of Leadbeaterôs possum is to cease timber harvesting within montane 

ash forests of the Central Highlands. 

103 This Court is not determining in this proceeding whether timber harvesting should cease in the 

CH RFA region in which the Logged Coupes and Scheduled Coupes are located. Its task is 

narrower than that. However, I consider it to be a factor of some weight that the expert 

committee established under the EPBC Act recommended, for the conservation and recovery 

of the Leadbeaterôs Possum, a total cessation of timber harvesting in the Montane Ash forests 

of the region. The severity of that recommendation indicates the severity of the situation facing 

the Leadbeaterôs Possum as a species. 

Additional biology/ecology points made by Professor Woinarski 

104 Professor Woinarski makes the following observation in his first report about the ecology of 

the Leadbeaterôs Possum, after noting that there is ñgeneral agreement about most aspects of 

its biologyò: 

However, although Leadbeaterôs possum is amongst the most intensively studied 

native animal species in Australia, there are important aspects of its ecology that are 

unknown or poorly known: these include its home range size and dispersal, the 

minimum area of habitat fragments that can sustain a viable population, its overall 

population size, the extent to which it can reside within regrowth vegetation, and 

factors that influence its reproductive success. 

105 Professor Woinarski also makes the following general points in his first report, to which I have 

given weight (quoting directly from Professor Woinarskiôs report, with emphasis in the original 

and footnotes omitted): 

(a) The Leadbeaterôs Possum is now restricted to Victoria, with almost all of its distribution 

and population within the Central Highlands region. Its extent of occurrence is about 

4000 km². 

(b) Leadbeaterôs Possum is essentially entirely arboreal. Because it rarely comes to the 

ground, its movements around its home range (eg for foraging and social reasons) are 

dependent upon a continuous spatially interconnected network of woody vegetation 

(branches, trunks and foliage of trees and tall shrubs). 

(c) In high quality habitat, its home range size (ie the area in which a colony lives and 

defends) is 1 to 3 ha, but this estimate is based on few data, and home range size is 

likely to need to be larger in poorer quality habitat. 



 - 45 - 

 

(d) Family parties of Leadbeaterôs Possum typically use, and rely on, multiple den sites 

within their territory, so the abundance and juxtaposition of tree hollows is especially 

important in determining habitat suitability and persistence and viability of colonies. 

(e) With a few notable exceptions, Leadbeaterôs Possum occurs almost entirely in Montane 

Ash forests, especially those dominated by Mountain Ash Eucalyptus regnans trees of 

suitable age and stature (with appropriate hollows) and with suitable understorey. The 

minority exceptions comprise (i) a very small population (around 40 individuals) in a 

small strip of remnant lowland swamp forest (mostly dominated by Eucalyptus 

camphora) at Yellingbo; (ii) some small populations in sub-alpine Snow Gum 

Eucalyptus pauciflora woodlands within the Central Highlands; and (iii) some small 

populations in mixed-species eucalypt forests in and near the Central Highlands. 

(f) Recent technical advances ï most notably the use of remote cameras (camera traps) and 

thermal imagery ï have allowed for much recent increase in knowledge of the 

distribution and habitat use of the species. As a result of these breakthroughs, there has 

been a significant increase in the number of sites from which Leadbeaterôs Possum has 

been recorded. This increase reflects an increase in survey effort and efficacy rather 

than any expansion in the possumôs distribution or increase in its population size. 

(g) Nonetheless, there has been no appropriate sampling effort in much of the possumôs 

putative range, and even surveys using camera traps and thermal imagery may fail to 

detect possums that are present in an area. 

(h) The Australian conservation status of Leadbeaterôs Possum was reviewed in 2014-15 

and it was uplisted to Critically Endangered in 2015, in recognition of its increasing 

extinction risk. As assessed by the independent Threatened Species Scientific 

Committee, and accepted by the Australian Minister for the Environment, it was found 

to qualify as Critically Endangered (the highest threatened category) on the basis of a 

reduction in its total population size of at least 80% over the previous three (possum) 

generations (ie 18 years: 1997-2015) (criterion A2(c)) and also on a projected decline 

in its population size of at least 80% over the next three (possum) generations (ie 2016-

2034) (criterion A3(c)). 

(i) This assessment of the rate of likely future decline incorporated due consideration of 

the array of timber-harvesting regulations and extent of reservation in operation in 

Victoria at the time: ie Leadbeaterôs Possum was assessed by the Threatened Species 

Scientific Committee and the Australian Minister for the Environment to be likely to 
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experience a decline of at least 80% in population size over the 18 year period from 

2016 to 2034 even allowing for that set of then-existing timber harvesting regulatory 

provisions. 

(j) The assessment of rate of population decline was informed largely by data from one of 

Australiaôs most substantial and long-lasting biodiversity monitoring programs 

undertaken by Professor David Lindenmayer and colleagues from the Australian 

National University. Those studies have reported a substantial and ongoing chronic 

decline in occupancy by Leadbeaterôs Possum in monitoring sites widely spaced across 

the Central Highlands, with episodic periods of acute decline associated with recent 

severe and extensive wildfire events. 

(k) It is challenging to quantify the risk of extinction, or the likely number of years to 

extinction for Leadbeaterôs Possum. This is partly because there are some gaps in 

knowledge, notably in relation to the speciesô total population size, and partly because 

population trajectory is substantially influenced by stochastic events, notably the 

incidence and extent of severe wildfire. A recent expert elicitation evaluated the 

extinction risk for Australian bird and mammal species, and estimated that, on the 

assumption of continuation of current management, there was a 29% chance of 

extinction for Leadbeaterôs Possum within 20 years. 

THE FEDERAL AND STAT E REGULATORY FRAMEWO RK IN SUMMARY  

106 Much of this framework and my analysis of it, especially the EPBC Act, the background to the 

conclusion of the Regional Forest Agreements and the provisions and operation of the Regional 

Forest Agreements Act 2002 (Cth) (RFA Act), is set out in the Separate Question reasons. I 

adopt and rely upon what I said in those reasons at [64]-[190]. 

107 In relation to the interaction between s 38 of the EPBC Act and the Victorian regulatory 

framework, at [148]-[149] of the Separate Question reasons, I said: 

Clause 40 in Pt 2 [of the CH RFA] records the partiesô agreement that Victorian 

processes and systems existing at the time of the Central Highlands RFA ñprovide for 

ecologically sustainable management of forests in the Central Highlands and that these 

processes and systems are accredited in clause 47 of this Agreementò. There are four 

components of the Victorian regulatory system which are accredited under cl 47. It is 

worthwhile noting them, in particular because some of them directly affect the conduct 

of forestry operations and are the subject-matter of the RFA that the Commonwealth 

contends is (at least) capable of affecting the operation of the exemption in s 38(1) of 

the EPBC Act. The four components of the accredited Victorian system in cl 47 are: 

· the Forest Management Plan and the process for its review; 
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· the Flora and Fauna Guarantee Act 1988 [(Vic)]; 

· the process for forecasting sawlog sustainable yield in the Central Highlands; 

and 

· the systems and processes established by the Code of Forest Practices for 

Timber Production and the Code of Practice for Fire Management on Public 

Land. 

The last component bears directly on the conduct of forestry operations in the Central 

Highlands RFA region. The provisions of the Flora and Fauna Guarantee Act are also 

capable of having a direct bearing on the conduct of forestry operations. 

108 Thus, the Code is a key component of the substituted system accredited by the Commonwealth 

under the CH RFA. 

109 I set out the key elements of the Victorian regulatory framework, and the partiesô arguments 

about it, in the Injunction reasons at [28]-[48]. At [29], I noted that for the purpose of the 

interlocutory application, VicForests did not dispute that non-compliance with the Code, or 

with the ñManagement Standards and Procedures for timber harvesting operations in Victoriaôs 

State forestsò, was capable of depriving a person or entity who conducted a Regional Forest 

Agreement forestry operation of the protection afforded by the exemption in s 38(1) of the 

EPBC Act. That concession was made again in VicForestsô closing written submissions: see 

[61]-[62], [94]-[96], [98]-[99], [131] and [134]. The critical question is whether the 

circumstances alleged by the applicant have that result, and VicForests contended they did not. 

110 Notwithstanding that it may involve some repetition of parts of both the Separate Question 

reasons and the Injunction reasons, the key aspects of the Victorian regulatory framework 

which bear on the resolution of this proceeding should be set out. 

Allocation orders and Timber Release Plans 

111 As property of the Crown in right of the State of Victoria, timber resources are allocated to 

VicForests under Pt 3 of the Sustainable Forests (Timber) Act 2004 (Vic), through publication 

of an Allocation Order. The Allocation Orders relevant to this proceeding were in evidence at 

Court Book references 6.4-6.5A. Allocation Orders can include conditions, limitations, matters 

or specifications: see s 15(2). Allocation is by way of gross area and the Allocation Order 2013, 

which was also in evidence as Court Book item 6.4, expressly states: 

No adjustments have been made for areas that are not available for harvesting under 

relevant Codes of Practice relating to timber harvesting. 

112 Taking the Allocation Order 2013 as an example (which was amended by subsequent orders 

published in 2014 and 2019), the following clauses should be set out: 
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OBJECTIVES 

2. The objectives of this Order are to: 

a. Allocate specified timber in State forests to VicForests for the 

purposes of harvesting and selling, or harvesting or selling, timber 

resources; 

b. Permit VicForests to undertake associated management activities in 

relation to that allocated timber and additional activities in the areas to 

which this Order applies; and 

c. Specify the conditions and limitations that apply under this Order. 

é 

ALLOCATION TO VICFORESTS  

é 

7. Pursuant to section 13(a) of the SFT Act, timber in the forest stands described 

in Item 4 of Table 1 and the map at Appendix l of this Order is allocated to 

VicForests for the purposes of harvesting and selling, or harvesting or selling, 

timber resources (subject to the conditions and limitations in this Order). 

é 

AUTHORISED ACTIVITIES  

9. Pursuant to section 13(a) of the SFT Act. VicForests is permitted to harvest 

and sell, or harvest or sell, the timber allocated by this Order. 

10. Pursuant to sections 13(b) and 15(1)(b) of the SFT Act, VicForests is permitted 

to carry out associated management activities in relation to that allocated 

timber and additional activities in coupes described in any timber release plan 

(TRP) as defined in the SFT Act, including: 

a. preparation of sites for timber harvesting; 

b. construction of access roads to coupes; 

c. site rehabilitation; 

d. forest regeneration; 

e. seed collection; 

f. harvest of non-eucalypt species (such as Acacia species); 

g. monitoring; and 

h. tending or forest stands (e.g. thinning). 

é 

SPECIFIED CONDITIONS  

12. Pursuant to section 15(2), (3) and (4) of the SFT Act, VicForests is required to 

comply with the following conditions: 

Legislative and regulatory obligations 
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13. VicForests must comply with all relevant laws including, but not limited to, 

the Sustainable Forests (Timber) Act 2004, the Forests Act 1958, the 

Conservation, Forests and Lands Act 1987, the Flora and Fauna 

Guarantee Act 1988, the Road Management Act 2004 and the Traditional 

Owner Settlement Act 2010. 

14.  VicForests must comply with all relevant Codes of Practice and other relevant 

documents as determined by the Secretary to the Department of Environment 

and Primary Industries (DEPI) (and any predecessor or successor thereto) and 

as prepared and amended from time to time, including, but not limited to, the 

Code of Practice for Timber Production 2007, the Code of Practice for 

Bushfire Management on Public Land 2012, and the Management Procedures 

for Timber Harvesting, Roading and Regeneration in Victoriaôs State Forests 

2009. 

(Original emphasis.) 

113 Thereafter VicForests must prepare a Timber Release Plan: see s 37 of the SFT Act. A Timber 

Release Plan must be consistent with the Allocation Order to which it relates (including any 

conditions, limitations, matters or specifications), as well as with any relevant Code of Practice 

relating to timber harvesting: s 37(3). 

114 In the present case, a Timber Release Plan for the Logged Coupes and Scheduled Coupes was 

gazetted in January 2017, although itself a modification to an earlier Timber Release Plan. 

Then in April 2019 ï during the currency of this proceeding ï the Timber Release Plan was 

gazetted again, without any significant change to the silvicultural methods designated for the 

Scheduled Coupes. The text of the 2017 Timber Release Plan relevantly states: 

Timber Release Plan 

VicForests has prepared a Timber Release Plan as contemplated in Part 5 of the 

Sustainable Forests (Timber) Act 2004 (Vic) (the SFT Act). Section 37 of the SFT 

Act requires VicForests to prepare a plan in respect of an area to which an Allocation 

Order applies for the purposes of: 

(a) harvesting and selling, or harvesting or selling, timber resources; and 

(b) undertaking associated management activities in relation to those timber 

resources. 

With respect to Section 43 of the SFT Act, VicForests is permitted to review and 

change the Timber Release Plan at any time if the change is not inconsistent with: 

(a) the allocation order to which the plan relates, including any condition, 

limitation, matter or specification in the order; and 

(b) any relevant Code of Practice relating to timber harvesting. 

Specified conditions 

VicForests recognises that all planning and operations of VicForests must: 

(a) comply with all relevant laws including, but not limited to: 
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i. the Forests Act 1958 (Vic); 

ii. the Conservation, Forests and Land Act 1987 (Vic); 

iii.  the Flora and Fauna Guarantee Act 1988 (Vic); 

iv. the Road Management Act 2004 (Vic); and 

v. the Traditional Owner Settlement Act 2010 (Vic); and 

(b) comply with all conditions, requirements and limitations in the Allocation 

Order 2013 as amended. 

(Original emphasis.) 

115 The text of the 2019 Timber Release Plan, after repeating the above text, then states: 

Approved Changes to Timber Release Plan 

The VicForests Board has approved a Change to the Timber Release Plan in 

accordance with Section 43 of the SFT Act, causing notice in the Government Gazette 

published on 24 April 2019 (S 154). 

The Approved Changes were necessary to: 

· Maintain a flexible 2-3 year rolling operation schedule (coupes that have been 

harvested need to be replaced with new coupes for the future); 

· Maintain consistency of the TRP with any changes made by Department of 

Environment, Land, Water and Planning (DELWP) to the Forest Management 

Zoning Scheme; 

· Modify boundaries and silviculture based on improved planning information 

gathered on existing approved TRP coupes; 

· Removal of coupes which have been successfully regenerated; 

· Removal of coupes following stakeholder consultation; 

· Incorporation of selected Timber [Utilisation] Plan coupes into the TRP; 

· Facilitate improved access to existing TRP coupes. 

116 There follows in each Timber Release Plan a table setting out on a coupe-by-coupe basis the 

forest stands which are scheduled for harvesting in the nominated period of harvest in the 

Timber Release Plan. It is not necessary to set out the entire content of the Timber Release 

Plan, but it is necessary to understand the form in which it appears, especially as to its 

nomination of the period for scheduled harvesting and the silvicultural system to be used. The 

below excerpt from the 2019 Timber Release Plan shows Turducken (coupe number 348-519-

0008) in bold, which is one of the Scheduled Coupes in the proceeding in which the Greater 

Glider has been detected.



  

 

Table 5: Excerpt from 2019 Timber Release Plan 

Region Forest 

Management 

Area 

District Coupe 

Number 

TRP 

Status 

Nominated 

Period of 

Harvest 

TRP 

Approval 

Date 

Silviculture Gross 

Area 

(ha) 

Nett 

Area 

(ha) 

Driveway 

Area (ha) 

Driveway 

length 

(m) 

Road 

Length 

(km) 

Forest 

Stand 

Description 

West 

Gippsland 

Dandenong Powelltown 348-515-

0004 

Current 2019 - 2022 31/08/2015 Clearfelling 27.0 18.0 0 0 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-516-

0005 

Current 2019 - 2022 31/08/2015 Clearfelling 32.2 14.0 0 0 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-516-

0006 

Current 2019 - 2022 31/08/2015 Road 

alignment - 

improvement 

5.1 1.0 0 0 0.8 Ash 

West 

Gippsland 

Dandenong Powelltown 348-517-

0005 

Current 2019 - 2022 01/10/2013 Clearfelling 30.5 19.0 0 0 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-517-

0006 

Current 

Regen. 

N/A 01/10/2013 Clearfelling 38.3 26.0 0 0 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-517-

0007 

Current 

Regen. 

N/A 01/10/2013 Clearfelling 30.7 17.0 0 130 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-517-

0008 

Current 2019 - 2022 01/10/2013 Clearfelling 16.8 5.0 0 0 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-517-

0009 

Current 

Regen. 

N/A 01/10/2013 Clearfelling 22.8 13.0 1.6 190 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-518-

0003 

Current 

Regen. 

N/A 01/10/2013 Clearfelling 23.7 14.0 0 0 0.0 Ash 

West 

Gippsland 

Dandenong Powelltown 348-518-

0004 

Current 2019 - 2022 01/10/2013 Clearfelling 33.8 25.0 0 0 0.0 Mixed 

Species 

West 

Gippsland 

Dandenong Powelltown 348-519-

0008 

Current  2019 - 2022 17/07/2014 Clearfelling 43.1 32.0 0 0 0.0 Ash 

 



  

 

117 In the Glossary to the 2019 Timber Release Plan the following definition appears (with my 

emphasis added): 

Silviculture System ï Describes the method that will be used to regenerate (and 

hence to harvest) the coupe. 

118 Despite the language in fact used in the Timber Release Plan, one of the issues between the 

parties is the extent to which the Court can and should rely on the silvicultural systems specified 

in the 2019 Timber Release Plan in its findings about how VicForests will conduct its forestry 

operations in the Scheduled Coupes. In substance, VicForests contends little reliance can be 

placed on the entries in the Timber Release Plan, and the applicant contends some considerable 

reliance can be placed on them. I make findings about that matter later in these reasons. 

119 However it is the case that when the Timber Release Plan was reissued in April 2019 ï well 

after VicForests had embarked on its revision of its silvicultural systems ï the majority of the 

Scheduled Coupes were still identified as scheduled to be harvested by clear-felling. Of the 41 

Scheduled Coupes, 32 of those coupes are listed on the 2019 Timber Release Plan with the 

designated silvicultural system of clear-felling. 

120 The Timber Release Plans specify a three-year nominated period of harvest. The applicant 

contends the Court can be satisfied on the balance of probabilities that, given they appear on 

the April 2019 Timber Release Plan, the Scheduled Coupes will (absent injunctions or 

undertakings) be subject to forestry operations in the period of 2019-2022. This is the period 

which, on the applicantôs case, the Court must assess. One aspect of Mr Paulôs evidence, and 

VicForestsô submissions, is that simply because the coupes appear on the Timber Release Plan, 

this does not indicate when and whether they will be subject to forestry operations.  

121 It should also be noted at this point that a key planning and operational mechanism used by 

VicForests is the concept of a ñcoupeò. A coupe is a forestry concept. It has no biological, 

ecological, habitat or conservation function. Rather, it is a planning tool by which the forest is 

mapped and divided for the purposes of forestry operations and timber harvesting. VicForestsô 

ñCoupe Reconnaissance Instructionò (dated 6 July 2016), which was annexed to Mr Paulôs 

second affidavit, defines ñcoupeò as a ñsingle area of native forest of variable size, shape and 

orientations from which timber is harvested or a road-line is constructed or improvedò. That is 

a very similar definition to the one which appears in the glossary to the Timber Release Plans. 

In the context of the present proceeding, forestry operations on a coupe-by-coupe basis can be 

used as one way (and only one way) of identifying the ñactionò to which the terms of the EPBC 



 - 53 - 

 

Act are to be applied. Of course, forestry operations within a coupe in fact involve many 

ñactionsò, and there are many ñactionsò which occur on a wider or larger scale than coupe level. 

These are some of the matters the Court must resolve in deciding how the EPBC Act applies 

to VicForestsô past and proposed conduct. The short point to emphasise at this stage of the 

reasons is that a coupe is a forestry planning and operational tool: it may or may not inform the 

proper application of the scheme of the EPBC Act. 

The Code 

122 Section 31 of the Conservation, Forests and Lands Act 1987 (Vic) (CFL Act) confers a power 

on the relevant Minister to make a Code of Practice which specifies ñstandards and procedures 

for the carrying out of any of the objects or purposes of a relevant lawò. The Code must be 

tabled before the Victorian Parliament. 

123 Section 39 of the CFL Act provides that compliance with a Code of Practice is not required 

unless it is adopted by a relevant law, or by a condition specified in an authority under a relevant 

law. For present purposes, s 46 of the SFT Act provides: 

The following persons must comply with any relevant Code of Practice relating to 

timber harvestingð 

(a) VicForests; 

(b) a person who has entered into an agreement with VicForests for the harvesting 

and sale of timber resources or the harvesting or sale of timber resources; 

(d) any other person undertaking timber harvesting operations in a State forest. 

124 The relevant Code of Practice is the Code of Practice for Timber Production 2014, which I 

have been referring to in these reasons as the ñCodeò. An earlier version, made in 2007, was 

the version of the Code considered in Environment East Gippsland Inc v VicForests [2010] 

VSC 335; 30 VR 1 (Brown Mountain) and MyEnvironment Inc v VicForests [2012] VSC 91. 

However, the Court was informed there was no relevant distinction for the purposes of the 

issues in this proceeding between the key provisions relating to the precautionary principle in 

the two versions of the Code. 

125 The Code is a Code of Practice within the meaning of Pt 5 of the CFL Act and is now a 

prescribed legislative instrument in Sch 2 of the Subordinate Legislation (Legislative 

Instruments) Regulations 2011 (Vic). As such it is subject to the principles concerning the 

proper construction of legislation. 
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126 VicForests is defined to be the ñManaging Authorityò in the Code for timber harvesting 

operations conducted under an Allocation Order. 

127 Although s 46 of the SFT Act is the express source of the obligation imposed on VicForests to 

comply with the Code, that obligation is also recognised in the Allocation Orders, in the Timber 

Release Plans and in the CH RFA itself (in cl 47). 

128 Incorporated into the Code are the ñManagement Standards and Procedures for timber 

harvesting operations in Victoriaôs State forestsò, which I have been referring to in these 

reasons as the ñManagement Standards and Proceduresò. 

129 The Code describes itself as containing at least three tiers of mechanisms: 

1.2.8 Terminology 

The following terms are used in the Code to provide a structure for the Codeôs intended 

outcomes and the mechanisms within the Code to achieve these. The glossary provides 

further definitions. 

A Code Principle is a broad outcome that expresses the intent of the Code for each 

aspect of sustainable forest management. 

An Operational Goal states the desired outcome or goal for each of the specific areas 

of timber harvesting operations, to meet the Code Principles. 

Mandatory Actions are actions to be conducted in order to achieve each operational 

goal. Timber harvesting managers, harvesting entities and operators must undertake all 

relevant mandatory actions to meet the objectives of the Code. Mandatory Actions are 

focussed on practices or activities. Failure to undertake a relevant Mandatory Action 

would result in non-compliance with this Code. 

130 At cl 1.3, the Code then sets out ñCode Principlesò: 

1.3 Code Principles 

Timber production on all native forest and plantations in Victoria are guided by the 

Code Principles described in Table 1. The Code Principles express the broad outcomes 

of the intent of the Code for each aspect of sustainable forest management. 

The six Code Principles are developed from the internationally recognised Montreal 

Process criteria, and are consistent with the objectives of the Sustainability Charter for 

Victoriaôs State forests. Reporting mechanisms such as Victoriaôs State of the Forests 

Report use the same principles, and demonstrate Victoriaôs commitment to being an 

international leader in sustainable forest management. 

The six Code principles are that: 

1. Biological diversity and the ecological characteristics of native flora and fauna 

within forests are maintained. 

2. The ecologically sustainable long-term timber harvesting capacity of forests 

managed for timber harvesting is maintained or enhanced. 
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3. Forest ecosystem health and vitality is monitored and managed to reduce pest 

and weed impacts.  

4. Soil and water assets within forests are conserved. River health is maintained 

or improved. 

5. Cultural heritage values within forests are protected and respected. 

6. Planning is conducted in a way that meets all legal obligations and operational 

requirements. 

Timber production must always be planned and conducted according to knowledge 

developed from research and management experience so as to achieve the intent of the 

Code Principles. Application of this knowledge will ensure that timber can continue to 

be utilised while ensuring that impacts on soil, water, biodiversity, forested landscapes 

and significant archaeological, historic and other cultural heritage sites are avoided or 

minimised. 

In Table 1, the Operational Goals of the Code are aligned with each Code Principle. 

These Operational Goals are repeated in the body of the Code, with a variety of 

Mandatory Actions to achieve each Goal. This framework translates the high level 

Principles into on-ground action. 

131 The term ñbiodiversityò is defined in the Code in the Glossary: 

óbiodiversityô means the natural diversity of all life: the sum of all our native species 

of flora and fauna, the genetic variation within them, their habitats, and the ecosystems 

of which they are an integral part. 

132 This definition is of some significance in my fact-finding. I do not consider many of 

VicForestsô contentions on the facts fully reflect the terms of this definition. 

133 The whole of Table 1 is not relevant to the issues in this proceeding, but parts of it are and they 

should be set out: 

Table 6: Extract  from Table 1 of the Code 

Code Principles  Operational Goals  Section 

Biological diversity and 

ecological 

characteristics of native 

flora and fauna within 

forests is maintained. 

Timber harvesting operations in State forests 

specifically address biodiversity conservation risks 

and consider relevant scientific knowledge at all 

stages of planning and implementation. 

Timber harvesting operations in private native forests 

specifically address the conservation of biodiversity, 

in accordance with relevant legislation and 

regulations, and considering relevant scientific 

knowledge at all stages of planning and 

implementation. 

2.2.2 and 3.2.2 

Conservation of 

Biodiversity 

2.1.1, 2.3.1 and 

3.1.1 Forest 

Planning 

The ecologically 

sustainable long-term 

timber production 

capacity of forests 

Timber harvesting operations are planned and 

conducted to maintain a long-term ecologically 

sustainable timber resource. 

2.1.1 and 2.3.1 

Forest Planning 

Harvested native forest is managed to ensure that the 2.6.1 and 3.5.1 
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managed for timber 

harvesting operations is 

maintained or enhanced. 

forest is regenerated and the biodiversity of the native 

forest is perpetuated. 
Regeneration 

Planning is conducted in 

a way that meets all 

legal obligations and 

operational 

requirements. 

Long-term forest management planning maintains an 

ecologically sustainable timber resource that 

mitigates the impacts on all forest values. 

Effective and inclusive planning processes are used 

for timber harvesting operations to meet the 

requirements of this Code and the Management 

Standards and Procedures 

2.1.1 and 2.3.1 

Forest Planning 

134 This last Code Principle also relevantly requires that a ñForest Coupe Plan which specifies 

operational requirements is prepared in accordance with this Code prior to the commencement 

of each timber harvesting operationò.  

135 Chapter 2 of the Code then deals with the application of the Code to State Forests. It begins 

with the following statement: 

This Chapter applies to the planning, harvesting, roading, tending and regeneration of 

State forests where timber harvesting operations are conducted, including both native 

forests and plantation forests that are owned and managed by the State. 

136 Chapter 2 is then divided into a number of topics. The second topic is relevant to the issues in 

this proceeding. It is titled ñEnvironmental Values in State forestsò, and begins with the 

statement that: 

Timber harvesting operations in native forests may have local impacts on 

environmental values such as water quality and biodiversity. Appropriate planning and 

management through the lifecycle of the timber harvesting operation can minimise 

these impacts. This section includes requirements that must be observed during 

planning, roading, harvesting, tending and regeneration of native forests. 

137 After dealing with water quality, river health and soil protection, in cl 2.2.2 the Code then deals 

with ñConservation of Biodiversityò. All of that section should be set out: 

2.2.2 Conservation of Biodiversity 

Operational Goal 

Timber harvesting operations in State forests specifically address biodiversity 

conservation risks and consider relevant scientific knowledge at all stages of planning 

and management. 

Harvested State forest is managed to ensure that the forest is regenerated and the 

biodiversity of the native forest is perpetuated. 

The natural floristic composition and representative gene pools are maintained when 

regenerating native forests by protecting long-lived understorey species and using 

appropriate seed sources and mixes of dominant species. 
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Forest health is monitored and maintained by employing appropriate preventative, 

protective and remedial measures. 

Chemicals are only used where appropriate to the site conditions and are conducted 

with due care for the maintenance of forest health, water quality, biodiversity and soil 

values. 

Mandatory Actions 

Addressing biodiversity conservation risks considering scientific knowledge 

2.2.2.1 Planning and management of timber harvesting operations must 

comply with relevant biodiversity conservation measures specified 

within the Management Standards and Procedures. 

2.2.2.2  The precautionary principle must be applied to the conservation of 

biodiversity values. The application of the precautionary principle will 

be consistent with relevant monitoring and research that has improved 

the understanding of the effects of forest management on forest 

ecology and conservation values. 

2.2.2.3  The advice of relevant experts and relevant research in conservation 

biology and flora and fauna management must be considered when 

planning and conducting timber harvesting operations. 

2.2.2.4  During planning identify biodiversity values listed in the Management 

Standards and Procedures prior to roading, harvesting, tending and 

regeneration. Address risks to these values through management 

actions consistent with the Management Standards and Procedures 

such as appropriate location of coupe infrastructure, buffers, exclusion 

areas, modified harvest timing, modified silvicultural techniques or 

retention of specific structural attributes. 

2.2.2.5  Protect areas excluded from harvesting from the impacts of timber 

harvesting operations. 

2.2.2.6  Ensure chemical use is appropriate to the circumstances and provides 

for the maintenance of biodiversity. 

2.2.2.7   Rainforest communities must not be harvested. 

Perpetuating the biodiversity of harvested native forests 

2.2.2.8  Long-term (strategic) forest management planning must incorporate 

wildlife corridors, comprising appropriate widths of retained forest, to 

facilitate animal movement between patches of forest of varying ages 

and stages of development, and contribute to a linked system of 

reserves. 

2.2.2.9  Modify bb size and rotation periods to maintain a diversity of forest 

structures throughout the landscape. 

2.2.2.10  Retain and protect habitat trees or habitat patches and long-lived 

understorey species to provide for the continuity and replacement of 

old hollow-bearing trees and existing vegetation types within each 

coupe. 

2.2.2.11  Use silvicultural systems that suit the ecological requirements of the 

forest type. 
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2.2.2.12  Regenerate harvested areas using seed from overstorey species with 

provenances native to the area. 

Maintaining forest health 

2.2.2.13  Implement appropriate vehicle and equipment hygiene precautions 

when moving from areas of known pest plant, pest animal and 

pathogen infestations. 

2.2.2.14  Implement appropriate control actions where timber harvesting 

operations have introduced or exacerbated a pathogen or weed. 

2.2.2.15  Report the suspected introduction of new or unknown exotic agents to 

DEPIôs Biosecurity section. 

2.2.2.16  Where Myrtle Wilt (Chalara australis), Cinnamon Fungus 

(Phytophthora cinnamomi) or Root Rot (Armillaria) is known to exist, 

apply appropriate measures to minimise the spread of these pathogens. 

138 The precautionary principle is a defined term in the Code, and its meaning and operation is a 

central issue of dispute between the parties. The Glossary to the Code provides: 

óprecautionary principleô means when contemplating decisions that will affect the 

environment, careful evaluation of management options be undertaken to wherever 

practical avoid serious or irreversible damage to the environment; and to properly 

assess the risk-weighted consequences of various options. When dealing with threats 

of serious or irreversible environmental damage, lack of full scientific certainty should 

not be used as a reason for postponing measures to prevent environmental degradation. 

139 I explain my conclusions about the meaning of this definition later in these reasons. However, 

it should be immediately noted that, as a legislative instrument, where the Code provides that 

a term ñmeansò something, then subject to any express or implied contrary intention, the Court 

should construe that as being an exhaustive definition: Wotton v State of Queensland (No 5) 

[2016] FCA 1457; 352 ALD 146 at [1121], and the authorities there cited. See also Dennis 

Pearce, Statutory Interpretation in Australia (9th ed, LexisNexis Butterworths, 2019) at [6.5]. 

140 I also note that cl 3.2.2 of the Code regulates the conduct of timber harvesting in private native 

forests for the conservation of biodiversity. In other words, it is the equivalent of cl 2.2.2, but 

for private native forests. The salient point is that there is no equivalent of cl 2.2.2.2: that is an 

obligation imposed only on the State agency. 

The Management Standards and Procedures 

141 It would appear that the Management Standards and Procedures were issued pursuant to an act 

of executive power, and were made by the Land Management Policy Division under the 

authority of the Minister for Environment and Climate Change. By s 31(2) of the CFL Act, the 
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Management Standards and Procedures are able to be incorporated into the Code. Section 31 

should be reproduced in full . It provides: 

31 Power to make Codes of Practice 

(1) The Minister, in accordance with this Part, may make Codes of Practice which 

specify standards and procedures for the carrying out of any of the objects or 

purposes of a relevant law. 

(2) A Code of Practice may apply, adopt or incorporate any matter contained in 

any document, standard, rule, specification or method, formulated, issued, 

prescribed or published by any person whetherð 

(a) wholly or partially or as amended by the Code of Practice; or 

(b) as formulated, issued, prescribed or published at the time the Code of 

Practice is made or at any time before then. 

142 The Code states: 

The Management Standards and Procedures are informed by relevant policy 

documents including policies relating to specific forest values such as threatened 

species, guidelines and strategies within forest management plans made under the 

Forest Act 1958 and Action Statements made under the Flora and Fauna Guarantee 

Act 1988. The Management Standards and Procedures replace any directions relating 

to timber harvesting operations contained within these documents.  

143 It might be observed that despite the Code being one of the primary mechanisms for the 

ñsubstitute regimeò for the purposes of the CH RFA, and the EPBC Act, there is no reference 

to the Management Standards and Procedures being informed by ï for example ï Recovery 

Plans under the EPBC Act, or Conservation Advices. 

144 The most critical parts of the Management Standards and Procedures to the issues in this 

proceeding are located in the Introduction, and should be reproduced: 

1. Introduction  

1.1 Scope 

1.1.1.1 The Management Standards and Procedures apply to all commercial 

timber harvesting operations conducted in Victoriaôs State forests 

where the Code applies. 

1.2 Role 

1.2.1.1 This document provides standards and procedures to instruct 

managing authorities, harvesting entities and operators in interpreting 

the requirements of the Code. 

1.2.1.2 These Management Standards and Procedures do not take the place of 

the mandatory actions in the Code. 

1.2.1.3 Where there is a conflict between the Code and these Management 

Standards Procedures, the Code shall prevail. 
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1.3 Application 

1.3.1.1 Notwithstanding clause 1.2.1.3, operations that comply with these 

Management Standards and Procedures are deemed to comply with 

the Code. 

1.3.1.2 Requests for exemptions or temporary variations to these Management 

Standards and Procedures will demonstrate to the satisfaction of the 

Minister or delegate that they are consistent with the Operational 

Goals and Mandatory Actions of the Code. 

145 One of VicForestsô arguments is based on cl 1.3.1.1 of the Management Standards and 

Procedures. It will be apparent that some reconciliation between the terms of that clause and 

the terms of cl 1.2.1.3 is required. 

146 The Management Standards and Procedures contain specific prescriptions for some threatened 

fauna species, but not all threatened fauna species. Relevantly this is provided for by cl 4.2: 

4.2 Fauna 

4.2.1.1 Apply management actions for rare and threatened fauna identified within 

areas affected by timber harvesting operations as outlined in Appendix 3 Table 

13 (Rare or threatened fauna prescriptions). 

147 One then turns to the specific prescriptions in Appendix 3 at Table 13, relevant to the Central 

Highlands: 

Table 7: Extract  from Management Standards and Procedures Appendix 3, Table 13 

FMA Common name Scientific name Management Action 

Central 

Highlands 

FMAs 

Leadbeaterôs 

Possum habitat 
Gymnobelideus 

leadbeateri 
Exclude timber harvesting operations from 

areas of Zone 1B habitat where there are more 

than 12 hollow bearing trees per 3 ha in 

patches greater than 10 ha and wattle density 

exceeds 5 m2/ha. 

This prescription applies until either of the 

two Zone 1B attributes: 

1. the presence of dead mature of 

senescent living trees; or 

2. wattle understorey 

no longer exist. 

Where evidence of Zone 1A habitat is found 

in the field follow clause 2.1.1.3 of this 

document using table 4 in Appendix 5 the 

Planning Standards for information. 

Central 

Highlands 

FMAs 

Leadbeaterôs 

Possum colony 

Gymnobelideus 

leadbeateri 

Where evidence of this value is found in the 

field follow clause 2.1.1.3 of this document 

using table 4 in Appendix 5 the Planning 
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Standards for information. 

148 I note, and it is common ground, that there is no timber harvesting prescription in Table 13 (or 

anywhere else) for the Greater Glider in the CH RFA region, or the Central Highlands Forest 

Management Area (CH FMA ) region (which for the purpose of the coupes in issue in this 

proceeding are accepted to be co-extensive). There is a specific prescription for the Greater 

Glider in the East Gippsland Forest Management Area, which requires complete protection of 

100 ha of suitable habitat where more than two Greater Gliders are reported per hectare, more 

than 10 Greater Gliders are recorded per kilometre, more than 15 Greater Gliders are reported 

per hour of spotlighting or where ñsubstantial populations are located in isolated or unusual 

habitatò. No real explanation was given in the evidence as to why a prescription was made in 

respect of the Greater Glider for the East Gippsland region but not for the Central Highlands. I 

do note, however, that Appendix J to the East Gippsland FMA, which was in evidence, 

comprises a table entitled ñSpecies with conservation guidelines in State forestò that records 

the state of the Greater Glider as ñS2ò. Below the table, ñS2ò is defined as follow: 

S2 = population will be severely reduced by timber harvesting and will not use 

regrowth, therefore unlikely to persist at the site é 

149 This is consistent with the evidence of Dr Smith and the Greater Glider Conservation Advice, 

but there remains no explanation as to why, recognising that to be the case, there is no 

prescription for the Greater Glider in the CH RFA region. There was certainly no evidence to 

suggest the statement could only apply to the East Gippsland population of Greater Glider, and 

I find it is unlikely there is a conservation-based reason for the absence of the prescription in 

the CH RFA region. 

The role of the EPBC Act Conservation Advices, despite any State regulatory regime 

150 In the context of assessing the application of the exemption in s 38, and the applicantôs 

contentions about the precautionary principle, I consider the terms of the Conservation Advices 

for each species to be highly material. While the legislative scheme of the EPBC Act, as I 

explained in the Separate Question reasons, contemplates the regulation of forestry operations 

through a substitute regime at State level, it does not contemplate that in enacting, and more 

importantly implementing, that regime responsible State agencies (such as VicForests) can 

ignore, and not act upon, the biodiversity conservation measures and recommendations which 

are prescribed pursuant to the very same statutory scheme. As I have explained, Conservation 

Advices are a mandatory instrument of regulation under the EPBC Act. They, together with 
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any Recovery Plans, are foundational sources for what steps are necessary and appropriate to 

work towards the conservation and recovery of threatened species. That is their function. The 

s 38 exemption does not entitle State agencies like VicForests to set such instructions and 

recommendations to one side. Indeed, the exemption contemplates that whatever is done ñon 

the groundò, pursuant to a substitute regime, will be at least consistent with the content of 

Conservation Advices and Recovery Plans. Otherwise, the objectives of the dominant scheme 

in the legislative structure for the conservation of matters of national environmental 

significance (including threatened species) in Australia ï which is the EPBC Act ï are 

fundamentally frustrated. 

THE COUPES IN ISSUE 

151 The applicantôs case is divided into two parts, in relation to VicForestsô forestry operations. 

The first part concerns the Logged Coupes. There are 26 of these. 

152 The second part of the applicantôs case concerns the Scheduled Coupes. As their name 

suggests, these are coupes listed as proposed for forestry operations on the Timber Release 

Plan, but for which there may or may not be individual coupe plans. There are 41 of these. 

There is one coupe named Hairy Hyde, which is identified as both a Logged Coupe and a 

Scheduled Coupe, because it has only been partially harvested. 

153 In the second further amended statement of claim filed on 18 January 2019, the Camberwell 

Junction coupe was moved from the Scheduled Coupe into the Logged Coupe category, 

because the evidence established that timber harvesting operations in that coupe had completed. 

However, the evidence of Mr Paul also establishes that some of the coupes identified by the 

applicant as Scheduled Coupes have in fact been subject to partial harvesting. Those coupes 

are identified at [176] of his second affidavit. They are Gun Barrel, Chest, White House and 

Vice Captain. At this point it should be noted that Gun Barrel, Chest and White House remain 

identified as ñscheduledò on the maps at Court Book items 7.1A, 7.25D, 7.16D and 7.4D. Vice 

Captain is correctly identified as ñscheduledò but ñlogging commencedò on the maps at Court 

Book items 7.1A and 7.9D. I also note that Camberwell Junction remains identified as 

ñscheduledò but ñlogging commencedò on the maps at Court Book items 7.1A and 7.9D despite 

it now being classified as a Logged Coupe. 

154 The parties produced a number of lengthy and detailed tables about the 66 coupes, which were 

of assistance to the Court but which pose some challenges in terms of describing their content 

in reasons for judgment. Since at least a part of the applicantôs case (but not all of it) is based 
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on a coupe-by-coupe analysis, it will be necessary to descend to that level at some points in 

these reasons. In substance, VicForests sought to have the Court remain, in its analysis, at coupe 

level. However, that is not how the applicantôs case has been pleaded and argued, and a broader 

assessment needs to be made. 

155 It can be seen from the maps in the Court Book that the impugned coupes are, as a matter of 

geography, grouped. The groups are identified in the first column in Table 8 below. This issue 

has some significance for the partiesô arguments. The aggregation of the coupes is said by the 

applicant to increase the likelihood of serious threat to the speciesô habitat, and the impact on 

the species. 

156 A map showing the Logged Coupes and Scheduled Coupes in sufficient detail to identify them 

and their coupe ñgroupsò is Attachment A to these reasons. 

157 There are other divisions of the coupes which will also need to be considered, in particular as 

between those coupes where forestry operations are contended by the applicant to affect the 

Greater Glider, and those contended to affect the Leadbeaterôs Possum. As I have already 

noted, the habitat needs of the two species are quite different, and therefore it is not surprising 

that forestry operations in different areas of the Central Highlands forest are identified as 

having an impact, or posing a threat, to one species rather than both. 

158 Table 8 indicates the coupes where the applicant alleges VicForestsô forestry operations are 

likely to have had, or are likely to have, a significant impact on the Greater Glider (see the 

column headed ñGGò) or Leadbeaterôs Possum (see the column headed ñLbPò) or both. In these 

reasons: 

(a) Logged Coupes where the applicant alleges VicForestsô forestry operations are likely 

to have had a significant impact on the Greater Glider are called ñLogged Glider 

Coupesò; 

(b) Logged Coupes where the applicant alleges VicForestsô forestry operations are likely 

to have had a significant impact on the Leadbeaterôs Possum are called ñLogged 

Leadbeaterôs Possum Coupesò; and 

(c) Scheduled Coupes where the applicant alleges VicForestsô forestry operations are likely 

to have a significant impact on the Leadbeaterôs Possum are called ñScheduled 

Leadbeaterôs Possum Coupesò. 
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The applicant alleges that in each of the Scheduled Coupes VicForestsô forestry operations are 

likely to have a significant impact on the Greater Glider, so there is no need to have a separate 

definition delineating those coupes from other Scheduled Coupes. 

159 There are 17 Logged Glider Coupes, 15 Logged Leadbeaterôs Possum Coupes and 23 

Scheduled Leadbeaterôs Possum Coupes. As stated above, there are 41 Scheduled Coupes, 

including 18 where the applicant only alleges significant impact on the Greater Glider. 

160 It is not contested that Greater Gliders have been detected in or bordering each of the Logged 

Glider Coupes and all of the Scheduled Coupes, which includes Hairy Hyde, the coupe 

classified as both a Logged Coupe and a Scheduled Coupe. Leadbeaterôs Possums have been 

detected in or nearby each of the Logged Leadbeaterôs Possum Coupes and each of the 

Scheduled Leadbeaterôs Possum Coupes (again including the coupe Hairy Hyde). The 

detections are recorded on the map which is Attachment B to these reasons. 

161 I note that Guitar Solo, one of the Logged Leadbeaterôs Possum Coupes, does not appear in the 

applicantôs Annexure D to its closing submissions (ñAssessment of harvest impacts on 

Leadbeaterôs Possum in Coupes subject of Leadbeaterôs Possum pleadingò). However, I take 

this to be an inadvertent omission, as the Guitar Solo coupe plan records a Leadbeaterôs Possum 

colony within the coupe boundary. 

162 At trial, VicForests did not contest any of the applicantôs evidence about the detections of either 

species in any of the impugned coupes. 

Table 8: List of coupes in issue in the proceeding 

Coupe Group Coupe Number Coupe Name Logging Status GG LbP 

Acheron 309-507-0001 Mont Blanc Logged Yes No 

Acheron 309-507-0003 Kenya Logged Yes No 

Acheron 307-507-0004 The Eiger Logged Yes No 

Acheron 309-507-0007 White House Scheduled Yes No 

Ada River 348-517-0005 Tarzan Logged Yes No 

Ada River 348-518-0004 Johnny Scheduled Yes Yes 

Ada River 348-519-0008 Turducken Scheduled Yes Yes 

Ada Tree 344-509-0009 Ginger Cat Logged Yes Yes 

Ada Tree 348-506-0003 Blue Vein Logged Yes Yes 
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Ada Tree 344-509-0007 Blue Cat Scheduled Yes Yes 

Baw Baw 483-505-0002 Rowels Logged Yes No 

Baw Baw 483-505-0018 Diving Spur Scheduled Yes Yes 

Beech Creek 300-524-0002 Waves Scheduled Yes Yes 

Beech Creek 300-539-0001 Surfing Scheduled Yes Yes 

Big River 290-527-0004 Camberwell 

Junction 

Logged Yes No 

Big River 290-525-0002 Vice Captain Scheduled Yes No 

Cambarville 312-510-0007 Bromance Logged Yes No 

Cambarville 312-510-0009 Lovers Lane Logged Yes No 

Coles Creek 297-538-0004 Home & Away Scheduled Yes Yes 

Hermitage Creek 307-505-0011 Guitar Solo Logged Yes Yes 

Hermitage Creek 307-505-0001 Drum Circle Scheduled Yes No 

Hermitage Creek 307-505-0009 Flute Scheduled Yes No 

Hermitage Creek 307-505-0010 San Diego Scheduled Yes No 

Kalatha Creek 298-509-0001 South Col Scheduled Yes Yes 

Loch 462-507-0008 Estate Logged Yes No 

Loch 462-506-0019 Brugha Scheduled Yes No 

Loch 462-507-0009 Jakop Scheduled Yes No 

Matlock 317-508-0010 Swing High Logged Yes Yes 

Mount Bride 345-526-0003 Louisiana Scheduled Yes Yes 

Mount Bride 345-526-0004 Bourbon Street Scheduled Yes Yes 

Mount Despair 298-516-0001 Glenview Logged Yes No 

Mount Despair 298-519-0003 Flicka Logged Yes No 

Mount Despair 298-502-0003 Chest Scheduled Yes No 

Mount Despair 298-510-0003 Bridle Scheduled Yes No 

New Turkey Spur 348-515-0004 Greendale Logged No Yes 

New Turkey Spur 348-504-0005 Gallipoli Scheduled Yes Yes 

Nolans Gully 297-505-0001 Goliath Scheduled Yes Yes 

Nolans Gully 297-509-0001 Shrek Scheduled Yes Yes 
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Nolans Gully 297-509-0002 Infant Scheduled Yes Yes 

Nolans Gully 297-511-0002 Junior Scheduled Yes Yes 

Noojee 462-504-0004 Skerryôs Reach Logged Yes Yes 

Noojee 462-504-0009 Epiphanie Scheduled Yes No 

Noojee 462-504-0008 Loch Stock Scheduled Yes Yes 

Rubicon 288-516-0007 Golden Snitch Logged No Yes 

Rubicon 288-516-0006 Hogsmeade Logged No Yes 

Rubicon 287-511-0006 Houston Logged No Yes 

Rubicon 287-511-0009 Rocketman Logged No Yes 

Salvage Creek 463-504-0009 De Valera Logged No Yes 

Snobbs Creek 288-505-0001 Dry Spell Scheduled Yes No 

Snobbs Creek 288-506-0001 Dry Creek Hill Scheduled Yes No 

South Noojee 462-512-0002 Backdoor Scheduled Yes No 

South Noojee 463-501-0005 Lodge Scheduled Yes No 

Starlings Gap 345-503-0005 Bullseye Logged No Yes 

Starlings Gap 345-505-0006 Hairy Hyde Part logged, 

part scheduled 

Yes Yes 

Starlings Gap 345-506-0004 Opposite Fitzies Logged No Yes 

Starlings Gap 345-504-0003 Smyth Creek Scheduled Yes Yes 

Starlings Gap 345-504-0005 Starlings Gap Scheduled Yes Yes 

Starlings Gap 345-505-0009 Blacksands 

Road 

Scheduled Yes Yes 

Sylvia Creek 297-526-0001 Gun Barrel Scheduled Yes Yes 

Sylvia Creek 297-530-0001 Imperium Scheduled Yes Yes 

Sylvia Creek 297-530-0002 Utopia Scheduled Yes Yes 

The Triangle 317-508-0008 Professor Xavier Logged No Yes 

Torbreck River 312-007-0014 Skupani Scheduled Yes No 

Torbreck River 312-508-0002 Splinter Scheduled Yes No 

Torbreck River 312-503-0002 Bhebe Scheduled Yes No 

Torbreck River 312-002-0006 Farm Spur Gum Scheduled Yes No 
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THE PARTIESô CONTENTIONS IN SUMMARY  

163 The partiesô positions were explained in their outlines of submissions provided before the trial, 

and in oral openings. Aside from one matter, there was no dispute that the applicantôs case 

remained the same after the closure of the evidence and in final submissions. VicForestsô 

defence substantially altered shortly before the original dates set for trial. Thereafter, its 

position has remained consistent. 

164 The pleadings are somewhat challenging. That is no criticism of the pleaders, but rather a 

recognition of the factual complexity of the issues, and of the complicated regulatory regime 

which surrounds the conduct of forestry operations in Victoria, together with the constructional 

challenges presented by provisions in the EPBC Act. 

165 The parties then developed their respective positions in lengthy closing written submissions, 

with multiple annexures. The applicantôs closing written submissions occupied 262 pages, 

including annexures. VicForestsô closing written submissions occupied 264 pages, including 

schedules. The parties filed written replies of 25 and 23 pages respectively. In addition, the 

parties had addressed orally for two days, after the conclusion of the oral evidence and prior to 

the filing of closing written arguments. It is neither possible nor necessary in these reasons to 

refer to every point made by the parties, but I have attempted to capture the substance of their 

positions, and to deal with the detail in making the findings of fact and law necessary to resolve 

the allegations made by the applicant in its pleadings. 

166 One matter which has made the Courtôs task rather more challenging is that in their substantial 

written closing submissions, neither party gave the Court any kind of summary of its key 

arguments, and how one flowed from, or into, another. This has meant the Court has needed 

itself to piece together the partiesô submissions to understand not only their overarching 

framework, but also where there are disputes between the parties and where there are not. 

167 In this section of my reasons, I do no more than highlight the main arguments made by the 

parties, and some of the key points at which their arguments diverged. It will be necessary later 

in these reasons to return to the more granular aspects of the partiesô arguments. There are 

many twists and turns, and subtleties in the partiesô arguments, in relation to s 38(1) in 

particular. 

The applicantôs case in summary 

168 The key aspects of the applicantôs allegations are as follows. 
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169 Following from the Separate Question reasons, and the wholesale re-pleading of the applicantôs 

case, the applicant accepted that, in order for VicForestsô forestry operations to lose the benefit 

of the exemption in s 38(1) of the EPBC Act, it needed to establish that VicForests did not 

undertake its forestry operations or did not propose to undertake its forestry operations ñin 

accordance withò ï that is, in compliance with ï the substitute regime implemented pursuant 

to the CH RFA, located in the CH RFA itself and in the suite of applicable State regulatory 

schemes and instruments. 

170 The applicantôs case focused on two categories of non-compliance with the substitute regime: 

(a) In relation to the Greater Glider only, non-compliance by VicForests with the obligation 

contained in cl 2.2.2.2 of the Code, being the requirement in its forestry operations to 

apply the precautionary principle to the conservation of biodiversity values. VicForests 

is required to comply with the Code by reason of s 46 of the SFT Act. The non-

compliance with cl 2.2.2.2 was pleaded as non-compliance in relation to each of the 

individual coupes, and ï alternatively ï in relation to ñsome or allò of the coupes: see 

[113A] and [113H] of the third further amended statement of claim. These are the 

pleadings which are challenged by VicForests for their uncertainty. VicForests 

contends the applicant fails to identify ï in the pleadings or even in its closing 

submissions ï what are the particular forestry operations not undertaken ñin accordance 

withò the CH RFA to which its allegations relate. 

(b) Non-compliance with cll 2.2.2.4, 2.5.1.1 and 2.2.2.1 of the Code, which in turn refer to 

mandatory obligations arising under the Management Standards and Procedures. The 

parties referred to this collection of alleged non-compliant forestry operations as the 

ñmiscellaneous breachesò, and I shall do the same. This category of non-compliance is 

coupe-specific, although some of the allegations involve a comparatively large number 

of coupes. 

171 The focus of the applicantôs case on s 38(1) was the argument in [170(a)] above. The 

miscellaneous breaches arguments played a somewhat secondary role in the trial, although they 

are fact-intensive to resolve, and it is necessary for the applicant to succeed in some of them in 

order for the s 38(1) exemption to be lost in all of the 66 impugned coupes. 

172 The parties made competing submissions about the meaning, operation and effect of the 

precautionary principle itself, and cl 2.2.2.2. Much of this debate revolved around the approach 



 - 69 - 

 

to the precautionary principle taken by the Supreme Court of Victoria in the Brown Mountain 

case, and whether that approach was correct and ought to be adopted by this Court. 

173 Much of the expert evidence was devoted to supporting the partiesô respective cases about 

whether (if, as the applicant contended and VicForests disputed, VicForests was required to) 

VicForests had complied with cl 2.2.2.2 in its forestry operations in the Logged Glider Coupes 

and Scheduled Coupes and the effects of those operations on the Greater Glider. At [371] of its 

closing written submissions, the applicant summarised its contentions on this key issue: 

a. The allegation is that VicForests will use the method of silviculture that it has 

designated in its own TRP as the method that will be used in each coupe, i.e. 

clearfelling, seed tree retention and regrowth retention harvesting, will not 

survey for Greater Glider or its habitat, and will not apply any protective 

prescriptions to detections of Greater Glider or high quality habitat identified 

in the coupes; 

b. VicForests has used the clearfell, seed tree, or regrowth retention harvesting 

method in all of the logged coupes, surveyed none of them for Greater Gliders 

or their habitat, and applied no effective prescriptions to detections or Greater 

Glider habitat; 

c. VicForests has, while this proceeding has been on foot, continued to harvest 

coupes in the Central Highlands with Greater Gliders and Leadbeaterôs 

Possums present using clearfelling, seed tree retention and regrowth retention 

harvesting, and has no proposal to apply any effective prescriptions to Greater 

Glider detections, to survey for Greater Gliders or their habitat, or to protect 

high quality habitat. 

174 At [37] of its closing written submissions, the applicant summarised its case about s 38(1) in 

the following way (with my emphasis in bold to delineate the three categories of allegation, 

and underlining in the original): 

The manner in which the Applicantôs case is pleaded is that: 

a. The management of and harvesting of the trees in the logged coupes failed 

to comply with a number of provisions of the Code and therefore was not 

undertaken in accordance with the RFA and was not exempt under s 38; 

b. The management of the trees in the scheduled coupes has failed and 

continues to fail to comply with cl 2.2.2.2 of the Code, such that those forestry 

operations have not been and are not being undertaken in accordance with the 

RFA and are not exempt under s 38; 

c. The proposed harvesting of the trees in the scheduled coupes, like the 

actions that have preceded such harvesting, will fail to comply with cl 2.2.2.2 of the 

Code, and therefore will not be undertaken in accordance with the RFA and will not 

be exempt under s 38. 

175 VicForests contends that, to the extent the above summary of the applicantôs case targets the 

management of trees in the Logged Coupes and Scheduled Coupes by reference to the Timber 
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Release Plan, the Pre-harvest Biodiversity Survey Instruction and the Interim Greater Glider 

Strategy, it is not covered by the applicantôs pleadings and is a ñnew caseò. I address this issue 

in further detail later in these reasons. 

176 At [577] of its closing written submissions, the applicant explained its contentions about the 

consequences of the loss of the s 38(1) exemption in the following way (again with my 

emphasis in bold, and underlining in the original): 

The exemption is lost for the whole of the forestry operation which is affected by the 

breach. 

a.  Where it is a breach of cl 2.2.2.2 in relation to the identification of coupes on 

the TRP, Pre-Harvest Biodiversity Survey or the Interim Greater Glider 

Strategy, the exemption is lost for all coupes in which the Greater Glider 

is or may be present (or, alternatively, seriously or irreversibly damaged) 

(here, the evidence is clear, Greater Gliders were actually present in 56 of the 

coupes in issue, no question of ñmay be presentò arises); 

b.  Where it is a breach only in relation to the planning or harvesting of a 

particular coupe ï i.e. the failure to identify and protect a particular 

biodiversity value, the exemption is lost for that coupe because the breach 

affected the planning or harvesting of that coupe. 

177 In written reply submissions, the applicant contended (at [92]): 

Sections 18 and 38(1) are not co-extensive: see [8]-[9] above (cf VCS [493]-[494]). A 

series of forestry operations may lose the exemption under s 38(1). The Court can then 

consider that series of activities (or project, or undertaking) as one action having one 

significant impact. 

178 In other words, the applicant contends that once the s 38(1) exemption is lost, for whatever 

reason, then the whole of VicForestsô forestry operation(s) (as that terms applies on the facts ï 

either in a particular coupe or more broadly) is exposed to the prohibition in s 18 of the EPBC 

Act for all purposes: that is, not just in relation to how that forestry operation might impact on, 

for example, the Greater Glider. 

179 On the contended basis that it had proven loss of the s 38(1) exemption in relation to all of the 

Logged Coupes and Scheduled Coupes, the applicant then submitted that VicForestsô forestry 

operations in all of the 66 coupes were exposed to the prohibitions in s 18 of the Act. It was 

common ground there was no approval given by the Minister to VicForests under Pt 9 of the 

EPBC Act. Therefore, the question was, the applicant contended (and as if s 38 ñdid not existò), 

whether VicForestsô forestry operations in the Logged Coupes and Scheduled Coupes were 

likely to have had, or were likely to have, a significant impact on the Greater Glider and on the 

Leadbeaterôs Possum, so as to engage the prohibition in s 18. 
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180 The initial question, and one to which the parties brought competing approaches, was how 

VicForestsô forestry operations were to be assessed for the purposes of s 18, which does not 

use the language of forestry operations, but of ñactionò. This is another key issue between the 

parties. At [586]-[589] of its closing submissions, the applicant put its argument in the 

following way: 

The Applicantôs case in respect of significant impact has been pleaded on multiple 

levels: the Applicant has pleaded that forestry operations in each, some or all coupes, 

logged or scheduled or logged and scheduled, constitutes a single action (third further 

amended statement of claim CB 11A at [17-17A], [31-31A], [41-41A], [72-72A]). 

Thus, for example, the Court may consider as one impact the impact of: 

a. one logged coupe; or 

b. all the logged coupes; or 

c. one scheduled coupe; or 

d. all the logged coupes and one scheduled coupe; or 

e. all the logged and all the scheduled coupes. 

VicForests has admitted that forestry operations in each, some or all coupes, logged or 

scheduled or logged and scheduled, constitute an action (Further Amended Defence to 

Second Further Amended Statement of Claim CB 1.14 at [17-17A], [31-31A], [41-

41A], [72-72A]). 

Contrary to that position, VicForests attempted to argue in oral closing submissions 

that the Applicant had only pleaded its case on the basis of establishing significant 

impact in individual coupes. That is clearly not the case when regard is had to the 

pleadings, and the Applicant submits that VicForests cannot now resile from the 

admissions made in the pleadings. 

The Applicantôs position is therefore that there is no need to make further submissions 

in relation to the word ñactionò given the admissions made by VicForests. 

(Original emphasis.) 

181 In respect of s 18 and the Greater Glider, the applicant relied heavily on the evidence of its 

species expert Dr Smith (as it had in its s 38(1) arguments). Its argument proceeded, as its 

argument on s 38(1) had done, on the premise that VicForests had carried out, and proposed to 

carry out, forestry operations in the Logged Coupes and Scheduled Coupes which were 

properly described as ñhigh intensity forestry operationsò. The points the applicant made in 

relation to significant impact were set out at [604] of its closing written submissions, and 

included matters such as: 

(a) the listing of the Greater Glider in the Vulnerable category under the EPBC Act for 

reasons of population decline, read with the population decline nationally as described 
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in the Conservation Advice (including the estimated 87% decline in the Greater Glider 

over a 22-year period); 

(b) Dr Smithôs opinion that forestry operations are primarily responsible for the speciesô 

decline in the Central Highlands; 

(c) there is no protective prescription for the Greater Glider in the CH RFA area (in contrast 

to the East Gippsland RFA region); 

(d) the current Reserve System (including Special Protection Zones (SPZs)) has not been 

effective to protect the Greater Glider, given the decline in the Greater Glider 

population since the introduction of the Reserve System; 

(e) the 2009 fires had the effect of reducing the available habitat for the Greater Glider and 

thereby increasing the value of the remaining habitat; 

(f) there were/are significant numbers of Greater Glider in the Logged Coupes and 

Scheduled Coupes (with detections in 56 out of the 66 coupes), indicating that ï 

regardless of what habitat mapping might say (and this was another issue between the 

parties) ï the Greater Glider was in fact using the forest in these coupes; 

(g) by reference to Dr Smithôs field observations, each and every coupe contains habitat 

that is of high value to the Greater Glider; 

(h) that recent intensive harvesting shown in the partiesô agreed logging history maps is 

both extensive and intensive in proximity to the coupes the subject of the proceeding 

and across the Central Highlands, and Dr Smithôs opinion that ñóoverharvestingô by 

clear-felling and ecologically unsustainable harvesting methodsò (namely, conversion 

of uneven aged Mixed Species forests to even age stands) is the ñgreatestò threat to the 

future recovery of the Greater Glider. Further, Dr Smithôs opinion in relation to Ash 

forest, in which he noted a historic low of old growth (3%) that is causing declines of 

hollow-dependent fauna including Greater Glider and threatening their persistence in 

the long-term. In order to re-balance this age structure to provide for hollow-dependent 

fauna (including the Greater Glider), Dr Smithôs opinion is that it is necessary to protect 

remaining 1939 Ash stands, which (like the Mixed Species stands) are the targets for 

forestry operations in the Logged Coupes and Scheduled Coupes; 

(i) Dr Smithôs account of VicForestsô significant non-compliance with existing 

prescriptions for forestry operations. This is the departure between policy and reality, 

on which the applicant placed considerable reliance in its case; 
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(j) a general decline in hollow-bearing trees in the CH RFA area as a result of fire, natural 

decay and forestry operations, and the correlating need to preserve what hollow-bearing 

trees remain, in a way which would best ensure their continued use by hollow-

dependent fauna (including the Greater Glider, and the Leadbeaterôs Possum); 

(k) a lack of accurate mapping information as to Greater Glider habitat, its critical resource 

(hollow-bearing trees), and forest age classes in the CH RFA area; 

(l) the inability of the Greater Glider to move into new areas of forest and the low 

reproductive output of the Greater Glider; 

(m) the scientific uncertainty relating to the total Greater Glider population, genetic 

diversity, important populations, and the existence and distribution of habitat critical to 

the survival of the Greater Glider; and 

(n) interference of forestry operations with the recovery of the species. 

182 The applicant submitted:  

That context renders the Greater Glider far more vulnerable (than if, for example, the 

species or its habitat was present in abundance, there were protections in place to 

protect the Greater Glider, it was able to move into new forestry or [it was] of high 

reproductive output). Given that context, the Applicant submits that there can be no 

question that the impact on the Greater Glider of forestry operations in the logged and 

scheduled coupes has been and will be, notable, important or of consequence, and is 

indeed ñsignificantò for the speciesô long term survival. 

183 As to the Leadbeaterôs Possum, the applicant relied heavily on its species expert, 

Professor Woinarski. The applicant contended that VicForestsô logged and scheduled forestry 

operations were likely to (or would): 

a. lead to a long-term decrease in the size of the population; 

b. adversely affect habitat critical to the survival [of]  the species; 

c. modify, destroy, remove, or decrease the availability or quality of habitat to 

the extent that species is likely to decline; 

d. interfere with the recovery of the species. 

184 The applicantôs submissions about the significance of the impact on the Leadbeaterôs Possum 

were set out at [629]-[717] of its closing written submissions, and included matters such as the 

following: 

(a) Leadbeaterôs Possum as a species has a small population in rapid decline, declining at 

a rate of 80% over three possum generations from 1997-2015, and with a projected 

future decline of at least 80% over the next three possum generations from 2016-2034. 
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These projections take into account the current prescriptions for timber harvesting as 

they apply to Leadbeaterôs Possum. 

(b) In Professor Woinarskiôs opinion, the most important threat to the Leadbeaterôs Possum 

is loss, fragmentation and reduction in quality of suitable habitat. Principal causes for 

this are wildfire and timber harvesting. Other threats include climate change (likely to 

have direct and indirect impacts through increasing the probability and frequency of 

severe wildfire events), decreased genetic diversity (leading to inbreeding depression) 

arising from fragmentation of the population into small isolated subpopulations, and 

predation by feral cats. 

(c) Current prescriptions (the existing Reserve System, 200 m buffers, protection of forest 

mapped as Zone 1A and 1B habitat) are not sufficient to prevent impacts from timber 

harvesting. In particular, the 200 m buffer is insufficient as it may not encompass all 

the area in which individuals of that possum colony move, or all of the habitat area on 

which that colony depends. 

(d) The existing Reserve System (whether considered together or separately from timber 

harvesting prescriptions) is not stopping or slowing the speciesô decline, let alone 

allowing recovery of the species. In particular, reliance on the Reserve System takes no 

or insufficient account of the reality of increasing extensive and severe wildfires, 

including in particular the 2009 fires in Victoria (which, Professor Woinarski opined, 

burnt about 45% of the Leadbeaterôs Possum Reserve System). 

(e) The fact that after timber harvesting food resources for the Leadbeaterôs Possum 

(Acacia) regenerate relatively quickly does not mitigate or reduce the significant 

impact, because food resources alone are insufficient for the Leadbeaterôs Possum 

unless accompanied by suitable numbers of hollow-bearing trees. Preserving suitable 

numbers of hollow-bearing trees means restricting harvesting of the 1939 regrowth 

(being the cohort of trees which will provide the next major source of hollows in the 

future), and which is a key target for harvesting. 

(f) Presence of Leadbeaterôs Possum in, or in proximity to, each of the coupes identified 

by the applicant as the subject of the Leadbeaterôs Possum allegations, and 

Professor Woinarskiôs opinion that harvesting in any coupe in which Leadbeaterôs 

Possum occurs modifies, destroys, removes and decreases the availability or quality of 

habitat immediately and into the future, in circumstances where all current and 

prospective suitable habitat is critical for the survival of the Leadbeaterôs Possum, and 
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necessary for its recovery, given its current status as Critically Endangered, and its 

predicted severe ongoing decline, including significant risks of extinction. 

VicForestsô response in summary 

185 While accepting, for the purposes of the trial at least, that s 38(1) has the operation identified 

in the Separate Question reasons, VicForests challenged the applicantôs identification of the 

two categories of non-compliance with the substitute regime in different ways. In other words, 

VicForests did not accept that either category of alleged non-compliance could result in the 

loss of the s 38(1) exemption.  

186 In relation to cl 2.2.2.2, VicForests contended that the obligation in cl 2.2.2.2 was ñin a 

different category to those prescriptions capable of clear and objective practical applicationò. 

It submitted cl 2.2.2.2 does not direct any particular outcome, and this makes it an evaluative 

standard, not susceptible to being the kind of matter which could lead to the loss of the s 38(1) 

exemption.  

187 In the alternative, if, against its primary submission, cl 2.2.2.2 did impose an obligation which, 

if there was sufficient non-compliance, was capable of resulting in the loss of the s 38(1) 

exemption, then VicForests made a number of contentions about the nature, operation and 

application of the precautionary principle to the impugned forestry operations. First, it 

contended that the correct approach to the meaning and application of the precautionary 

principle was set out by the Supreme Court of Victoria in Brown Mountain, including by 

reference to what was said by Preston CJ in Telstra Corporation Limited v Hornsby Shire 

Council [2006] NSWLEC 133; 67 NSWLR 256 (Telstra). This in turn meant, VicForests 

submitted, that the applicant has to establish the two cumulative ñpreconditionsò to the 

precautionary principle are engaged in relation to its forestry operations in the Logged Coupes 

and Scheduled Coupes: first, that there is a threat of serious or irreversible environmental 

damage; and second, that there is scientific uncertainty as to the environmental damage.  

188 VicForests then contended the applicantôs evidence did not establish either of the two 

preconditions were met in relation to the Greater Glider. Relying in large part on the opinions 

of its expert Dr Davey, it made submissions about why there was no threat of serious or 

irreversible environmental damage, including the following: 

(a) The Greater Glider was listed as a threatened species under the EPBC Act because it 

met only one listing criterion, namely population size reduction. 
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(b) The species has a wide distribution along the east coast of mainland Australia, occurring 

over a large area, estimated at 1,586,870 km², and occupying an estimated 16,164 km². 

VicForests submitted the total nett area of the Scheduled Coupes constitutes a very 

small percentage of the total area of habitat occupied by the Greater Glider (said by 

VicForests to be 0.056%). VicForests contended Dr Smith did not take account of the 

speciesô wide distribution, adequately, or at all. Even if the Greater Glider population 

in the CH RFA region was ñimportantò, VicForests contended there was no evidence 

that ña threat to an important population will nevertheless constitute, or is likely to 

constitute, a threat of significant or irreversible harm to the Greater Glider across its 

total distribution and rangeò. 

(c) There are no ñrobustò estimates about population size or population trends across the 

speciesô total distribution, and any estimates of total rates of decline are the product of 

ñextrapolations from declines in numbers, occupancy rates and extent of habitat at 

individual sitesò. 

(d) Any threat cannot be described as ñirreversibleò because there is no evidence that 

VicForestsô proposed forestry operations are likely to result in the extinction of the 

Greater Glider across its species range or distribution. 

(e) According to Dr Davey, the preferred habitat of the Greater Glider ï high elevation 

mature and old-growth Mountain Ash and Mixed Forests ï is well-represented in the 

CAR reserve system in the Central Highlands, as are other Ash forest types and low 

elevation Mixed Species forest, where the Greater Glider is also found. 

(f) In Dr Daveyôs opinion, Victoriaôs ñsystems and processes for conservation and 

management of biodiversity and ecologically sustainable forest managementò are 

ñgoodò, including the draft Greater Glider Action Statement and Interim Greater Glider 

Strategy, which are ñproviding guidance and enhancing those systems and processes 

pending finalisation of a Greater Glider Recovery Planò. 

(g) Finally, and a major plank of VicForestsô response to various aspects of the applicantôs 

case: 

[I]n respect of the Scheduled Coupes, VicForestsô primary position is that there 

are no sufficiently advanced plans in respect of VicForestsô forestry operations 

in those coupes that enable this Court to properly analyse any threat of serious 

or irreversible damage such as to engage the precautionary principle. 

189 On VicForestsô argument, there was also no, or no considerable, scientific uncertainty, being 

the second of the two preconditions to the engagement of the precautionary principle. 
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Somewhat ironically, on this part of its case, VicForests relied on the evidence of Dr Smith, 

whose evidence it otherwise urged the Court to discount or disregard. Somewhat counter-

intuitively, it submitted (at [357]-[358] of its closing written submissions) that:  

If the Court accepts this evidence of Dr Smith, then the second condition precedent is 

not satisfied and the precautionary principle has no application. The threat of serious 

or irreversible environmental damage would be found to be relatively certain because 

(accepting Dr Smithôs evidence) it is possible to establish a causal link between an 

action or event and environmental damage. 

Such a finding would not preclude appropriate action being taken, but these would be 

preventative measures to control or regulate the relatively certain threat of serious or 

irreversible environmental damage, rather than precautionary measures which are 

appropriate in relation to uncertain threats. Preventative measures could include an 

authorised officer issuing a direction or suspension notice under the SFT Act if they 

form the view that continuation of a timber harvesting operation would cause imminent 

damage to the environment. 

(Original emphasis; footnote omitted.) 

190 Further, relying again on Brown Mountain, and the adoption of the approach of Preston CJ in 

Telstra, VicForestsô submissions appeared to involve the proposition that even if those 

preconditions were satisfied, cl 2.2.2.2 obliged VicForests only to take precautionary measures 

which were proportionate to the anticipated threat, and the measures the applicant proposed, 

especially through Dr Smith, were disproportionate, and did not reflect the balance struck 

between the economic and social objectives inherent in permitting timber harvesting in native 

forests, and the protection and conservation of biodiversity values.  

191 In substance, VicForests appeared to contend that the existing measures, reflected in the Code 

and the Management Standards and Procedures, were and are proportionate and sufficient in 

the circumstances, especially when considered through the prism of it moving ñtowards a more 

adaptive suite of silvicultural practices and the [Forest Stewardship Council] certification 

process and that VicForestsô own high conservation values identification and management 

process is undergoing changeò. The precautionary principle should not be used to avoid all 

risks, it submitted. 

192 VicForests adopted the same approach to that I have set out above in its submissions concerning 

whether it did not comply with cl 2.2.2.2 in the Logged Glider Coupes, noting that it maintains 

no relief can flow in respect of the Logged Coupes (generally) unless the Court grants 

injunctions under s 475(2) in respect of the Scheduled Coupes: see [202]-[213] below. In these 

arguments, it also relied on Dr Daveyôs opinion that there had been a relatively limited impact 

on the Greater Glider arising from its forestry operations in the Logged Glider Coupes. 
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193 VicForests also made several distinct arguments as to why there was no non-compliance with 

cl 2.2.2.2 which could result in the loss of the s 38 exemption. 

194 First, that there are no sufficiently advanced plans concerning any forestry operations in the 

Scheduled Coupes for the Court to make findings about the seriousness or irreversibility of any 

threat, for the purposes of then making findings about whether cl 2.2.2.2 is engaged in relation 

to the Scheduled Coupes, or whether VicForests is likely not to comply with cl 2.2.2.2 in any 

proposed forestry operations in those coupes. This was a substantial aspect of VicForestsô 

response to the applicantôs main case on the loss of the s 38(1) exemption, and VicForests 

foreshadowed that it would form a major part of its case on relief, if the applicant succeeded 

on s 38(1) and s 18 in relation to the Scheduled Coupes. In its submissions, VicForests drew 

parallels with the circumstances and outcome of the case of MyEnvironment. An appeal of that 

decision was dismissed in MyEnvironment Inc v VicForests [2013] VSCA 356; 42 VR 456. 

195 Second, and contrary to the applicantôs reliance on evidence about VicForestsô forestry 

operations in a range of previously logged coupes in the CH RFA, VicForests submitted: 

To the extent that this Court uses evidence as to the method and manner of timber 

harvesting in the Logged Coupes, and 19 coupes harvested since 31 August 2018 

which are not the subject of this proceeding, to draw inferences as to the method and 

manner by which the Scheduled Coupes would be planned, surveyed and harvested 

using the ñexisting systemsò, that would impermissibly involve speculation in 

circumstances where the applicant cannot establish that is the more probable inference 

to be drawn. 

(Footnotes omitted.) 

196 In the alternative, VicForests contends that the evidence which has been adduced does not 

prove that the manner in which VicForests conducted those forestry operations posed any threat 

of serious or irreversible damage to the Greater Glider, from which an inference about how it 

would conduct its forestry operations in the Scheduled Coupes could be drawn. The evidence 

is not capable of supporting that inference for the additional reason, VicForests submits, that 

its ñplanning and harvesting methods are in the process of changing from the traditional or 

óexisting systemsô, towards a more adaptive suite of silvicultural practicesò. It also submits 

that, as part of these changes, the Court can also infer the Scheduled Coupes will in fact be 

surveyed for Greater Glider (and other species). 

197 Third, VicForests relies on the operation of cl 1.3.1.1 of the Management Standards and 

Procedures, which it describes as a deeming provision, and which it contends: 

provides that operations that comply with the Management Standards and Procedures 
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are deemed to comply with the Code, and thus cl 2.2.2.2 itself. 

(Footnote omitted.) 

198 As to the miscellaneous breaches, while its overall position (see VicForestsô closing written 

submissions at [121]-[134]) would appear to lead to acceptance that such conduct could lead 

to loss of the 38(1) exemption because the prescriptions invoked by the applicant in this 

category were ñclauses that constitute specific and practical regulation of timber harvestingò, 

VicForests contended either that there was compliance, or substantial compliance, with the 

identified prescription; that the allegation of breach was based on a misunderstanding or 

misconstruction of the prescription itself; that the weight of the evidence established there was 

no breach; or that the applicantôs evidence was insufficient to establish the alleged breach.  

199 At various points in its submissions, VicForests makes something of the way in which the 

applicant pleads its case. Where necessary, I deal with those submissions in the context in 

which they arise. It also alleges the pleadings lack clarity, to the point of contending, in reliance 

on the Full Courtôs decision in Oztech Pty Ltd v Public Trustee of Queensland [2019] FCAFC 

102; 269 FCR 349 at [29]-[32], that neither VicForests nor the Court knows ñwhich coupes 

form part of a particular coupe group at any point in time, and therefore whether the concept 

of an action for the purposes of s 18 of the EPBC Act applies to forestry operations in a coupe 

groupò. 

200 For my own part, I have no difficulty in understanding how the applicant has framed its case, 

and I do not accept that VicForests has experienced any such difficulty. It met the legal 

arguments, and developed arguments of its own. It met the applicantôs evidence, and adduced 

evidence with the focus it considered, as a forensic matter, would best advance its position. 

Aside from the ñcoupe groupò issue mentioned above, and an issue about the applicantôs 

reliance on the Timber Release Plan, the Pre-harvest Biodiversity Survey Instruction and the 

Interim Greater Glider Strategy (see [987]-[1075] and [1118]-[1126] below), it did not 

complain that it was taken by surprise, or unable to deal with any evidence or argument. The 

applicantôs case has always been put on the basis that VicForestsô forestry operations in all or 

some of the impugned coupes are, first, not subject to the s 38 exemption and, second, likely 

to have a significant impact on each of the species. It has also always made it clear that it could 

prove its case by reference to individual coupes. It is inherent in the nature and subject-matter 

of the manner in which VicForestsô forestry operations are conducted by reference to coupe-

by-coupe harvesting, and the operation of the EPBC Act, that these allegations were likely to 
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be pleaded in several alternatives, and without the applicant placing all its eggs in the basket 

of one particular combination of impugned coupes. 

201 There is a point at which submissions about the details of pleadings do no more than make 

lawyerôs points, which may obscure the real issues in dispute between the parties, rather than 

assist to identify them. I note the observations I made in Wotton (No 5) at [61]-[64], by 

reference to the approach of Allsop J (as his Honour then was) in Baird v Queensland [2006] 

FCAFC 162; 156 FCR 451: in particular, the ease in which a Court may ñget lost in the detail 

of a proceedingò and ñpay insufficient attention to the real controversy between the partiesò 

and, as Allsop J stated, the importance of the Court striving to ascertain what is ñthrown up for 

debate and considerationò by the case as it has been framed, whilst acknowledging the 

importance of holding a party to the partyôs ñcaseò. That is, in part, why the Court now 

encourages the use of concise statements in many proceedings. While this was a proceeding 

which certainly required pleadings, it would not do justice as between the parties, nor address 

the real issues in dispute between the parties, for the Court to accept VicForestsô invitation to 

take a magnifying glass to the text of the third further amended statement of claim, and dissect 

it. 

THE RELIEF SOUGHT  

202 Although in general terms the trial proceeded on the basis that the parties would be given an 

opportunity to address questions of relief if and when those issues arose after the Court had 

made its findings on the applicantôs allegations of fact and law, the parties did address questions 

of relief in their respective submissions, and their positions should be outlined. In particular 

that is because of the debate about how the relief available under the EPBC Act may affect the 

cause of action available. The debate centres on the operation of s 475 of the EPBC Act. 

203 By amendments made to its originating application prior to trial, the applicant seeks declaratory 

relief, as well as the injunctive relief it has always sought. It seeks: 

A declaration of right pursuant to s 21 of the Federal Court of Australia Act 1976 (Cth) 

that: 

a. the Respondent has breached s 18(2) of the EPBC Act by reason of its forestry 

operations in the Logged Leadbeaterôs Possum Coupes (as defined in the Third 

Further Amended Statement of [Claim]); and 

b. the Respondent has breached s 18(4) of the EPBC Act by reason of its forestry 

operations in the Logged Glider Coupes (as defined in the Third Further 

Amended Statement of [Claim]). 
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204 VicForests did not dispute the Court had jurisdiction to grant declaratory relief, although it 

submitted there were no ñforeseeable consequencesò for the parties from such relief and it 

should not be granted.  

205 The applicant also seeks two orders requiring VicForests to mitigate the damage it alleges has 

occurred by reason of VicForestsô contraventions of s 18 of the EPBC Act: 

An order pursuant to s 475(3) of the EPBC Act that the Respondent set aside an area 

of forest that is protected from logging in order to mitigate the significant impact on 

the Leadbeaterôs Possum caused by the Respondentôs contraventions of s 18 of the 

EPBC Act. 

An order pursuant to s 475(3) of the EPBC Act that the Respondent set aside an area 

of forest that is protected from logging in order to mitigate the significant impact on 

the Greater Glider caused by the Respondentôs contraventions of s 18 of the EPBC 

Act. 

206 As to the injunctive relief, the applicant seeks: 

An injunction pursuant to s 475(2) of the Environment Protection and Biodiversity 

Conservation Act 1999 (Cth) (EPBC Act) restraining the Respondent from: 

a. undertaking; or 

b. authorising; 

any forestry operations in the scheduled coupes in contravention of s 18 of the EPBC 

Act. 

207 VicForests contends no injunctive relief can be granted in respect of the Scheduled Coupes 

based on contraventions of s 18 in the Logged Coupes. That is because, VicForests submits, 

the scope of s 475(2) is limited to restraining ñthe conductò which constitutes the contravention 

of s 18. Due to the lack of precision surrounding the proposed forestry operations in the 

Scheduled Coupes, the applicant cannot demonstrate the conduct sought to be restrained is the 

same allegedly contravening conduct engaged in by VicForests in the Logged Coupes. 

208 Similarly, VicForests submits that to the extent the applicant seeks to secure an injunction in 

relation to the Scheduled Coupes on the basis VicForests proposes to engage in contravening 

conduct in the Scheduled Coupes, the applicant must, VicForests contends, prove 

contraventions of s 18 and it will only be in relation to coupes where there are proven 

contraventions that injunctive relief will be available. 

209 To this, VicForests adds the submissions that because the evidence shows VicForestsô forestry 

operations in the future will be conducted on a quite different basis, and because plans for 

proposed forestry operations in those coupes are ñincomplete, undeveloped or hypotheticalò, 
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the elements of the proposed conduct ñcannot be ascertained with sufficient certaintyò. 

VicForests contends that, as a consequence, the Court cannot assess whether the proposed 

conduct will attract the s 38 exemption or contravene the EPBC Act, and as such it has no 

jurisdiction to grant an injunction on this basis. 

210 The applicant puts forward a broader construction of s 475. It submits s 475(2), read with 

s 475(1), engages this Courtôs jurisdiction in relation to 

past conduct (ñhas engagedò), present conduct (ñengagesò) or future conduct 

(ñproposes to engageò). 

211 Injunctive relief is available under s 475(2), the applicant submits, if the Court is satisfied a 

person has engaged in any one of those three kinds of conduct. This is critical because if 

VicForests is correct, then the Courtôs findings about the Logged Coupes could not, on 

VicForestsô construction of s 475, sound in any relief under the EPBC Act, and the applicant 

would be left to persuade the Court to grant relief under s 21 of the Federal Court Act, and 

(possibly) s 23 of the Federal Court Act in relation to injunctive relief, which might face a 

number of discretionary hurdles if no relief under the EPBC Act is available. 

212 The applicant disputes both VicForestsô submissions on the law, and on the evidence, to the 

effect that there is too much uncertainty about its proposed forestry operations to found 

injunctive relief. At [13] of its closing written submissions, the applicant contends: 

The fact that the conduct has not yet occurred is no bar to an injunction under the Act. 

That is particularly so when much of the purported uncertainty is generated by 

VicForests itself as a deliberate, but unattractive strategic attempt to shield its conduct 

from the scrutiny of the Courts. VicForests halted planning due to the case but plans 

to harvest the scheduled coupes after the case (Paul, T212.25-213.9 and 303.25-.32). 

(Original emphasis.) 

213 It is not appropriate in these reasons to make any findings about whether injunctive relief 

should or should not be granted. However, it is appropriate to make findings about the partiesô 

competing constructions of s 475(2), as this will assist the parties in discussing and agreeing, 

if possible, on appropriate orders to reflect the Courtôs reasons. The availability of injunctive 

relief and its scope as a matter of law under s 475(2), as opposed to whether it should be 

granted, was a matter fully addressed by the parties and on which the Court should express its 

conclusions at this stage. 
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THE EVIDENCE  

214 The evidence is voluminous, but the parties did their best to reduce the material which was 

ultimately tendered.  

The documentary evidence 

215 The documentary evidence included documents relating to the CH RFA, the Victorian 

regulatory framework, the process of allocating timber resources in native forests, and 

VicForests documents such as its relevant policies and procedures, its planning documents for 

the Timber Release Plans and for the harvesting of individual coupes, its post-harvesting 

documentation and documentation relating to the proposed changes in its silvicultural 

practices, stemming from assessments and audits conducted in 2014 and 2017/2018 in its 

attempt to obtain Forest Stewardship Council (FSC) certification. The applicant adduced 

considerable documentation, as well as photos and videos, relating to detections of both the 

Greater Glider and the Leadbeaterôs Possum in or around the impugned coupes. There were a 

considerable number of maps (ranging from coupe to broader landscape level), relating to 

various aspects of VicForestsô forestry operations, to vegetation and topography, and also 

detections of Greater Glider and Leadbeaterôs Possum. Despite some minor inaccuracies about 

which coupes were scheduled or logged or partially logged, the accuracy of all maps tendered 

was eventually agreed between the parties, which was no small task and the Court is grateful 

to the parties for that level of cooperation. There was also a range of what could be described 

as biodiversity conservation materials, including documents produced under the EPBC Act or 

the State conservation legislation, DELWP or VicForests documents relating to biodiversity 

conservation and secondary sources concerning the status of and threats to the Greater Glider 

and the Leadbeaterôs Possum. 

The tendency evidence 

216 On the first day of the trial, the applicant filed a notice of intention to adduce tendency evidence 

under s 97(1) of the Evidence Act. The notice identified the tendency as: 

2. The Applicant seeks to rely upon the tendency of the Respondent to act in a 

particular way, namely: 

a. to conduct forestry operations in the Central Highlands Regional 

Forest Agreement Area (CH RFA Area), using Clearfell and Seed 

Tree Retention and Regrowth Retention Harvesting methods (the 

existing systems). 
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217 The applicant identified the issues in the proceeding to which VicForestsô alleged tendency 

was relevant as follows: 

3. The issues in the case to which Tendency Reasoning applies are: 

a. the Respondentôs assertion that it has determined to shift from the 

predominant use of the existing systems to a more adaptive suite of 

silvicultural systems and regeneration treatments; 

b. the claim by the Applicant for injunctive relief in respect of the 

scheduled coupes. 

4. The tendency set out at paragraph 2 is relied upon in support of the Applicantôs 

contention that the Respondent will continue conducting forestry operations in 

a way that: 

a. does not adhere to the precautionary principle as defined in the Code 

of Practice for Timber Production 2014 and as required by cl 2.2.2.2 

of the Code (the first critical question of fact in the proceeding); 

and 

b. will or is likely to have a significant impact on a listed threatened 

species (the second critical question of fact in the proceeding); and 

c. as a result, requires injunctive relief from the Court (relief sought). 

218 The evidence relied upon by the applicant to support the alleged tendency was summarised in 

a table contained in the notice. In substance, the evidence concerned detections of Greater 

Glider and Leadbeaterôs Possum in coupes, the reporting of those detections to DELWP and 

VicForests, evidence establishing the silvicultural methods used to harvest the coupes, and the 

absence ï on the applicantôs case ï of any or any adequate prescriptions and protections 

reflecting those detections. It included evidence about a range of coupes not otherwise the 

subject of the proceedings. For the purpose of the tendency arguments, the parties accepted that 

a ruling on the admissibility of three affidavits contained in the notice would flow through to 

the other tendency evidence: the affidavit of Jake Ross McKenzie of 24 March 2019, the 

affidavit of Hayley Samantha Forster of 24 March 2019, the affidavit of Andrew Stephen 

Lincoln of 25 March 2019 and certain annexures to those affidavits. 

219 VicForests objected to the applicant relying on this evidence, but that objection was overruled 

with reasons given at the time. The applicant placed some considerable weight on this evidence 

in its submissions both about s 38 and about s 18, and I consider it below. 

The applicantôs evidence 

220 There was no oral evidence adduced from any lay witnesses on behalf of the applicant, but 

there were several affidavits filed. In particular, as I have noted, these affidavits dealt with 
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detections of the two species in the impugned coupes (as well as coupes not the subject of the 

proceeding), and the reporting of those detections to DELWP and VicForests. 

221 The deponents of these affidavits about detections were: 

(a) Jake Ross McKenzie; 

(b) Blake Thomas Nisbet; 

(c) Nathan Paul Wainwright; 

(d) Andrew Stephen Lincoln; and 

(e) Hayley Samantha Foster. 

222 The applicant read more than one affidavit from several of these witnesses. Many of the 

affidavits had photos and video files annexed to them, as well as maps showing the location of 

the detections in and around various coupes.  

223 The applicant also read several affidavits from the solicitor for the applicant, Danya Jacobs. 

These affidavits generally dealt with correspondence with VicForests and its solicitors, and 

also with DELWP, and documents obtained from VicForests, such as the Interim Greater 

Glider Strategy and coupe plans for the impugned coupes. 

224 The applicantôs expert witnesses were: 

(a) Dr Rodney van der Ree, an ecologist; 

(b) Mr Stephen Mueck, a botanist; 

(c) Dr Andrew Peter Smith, an ecologist; 

(d) Dr Dean Nicolle, a botanist; 

(e) Mr Mark Shepherd, an environmental scientist with expertise in Geographic 

Information Systems; and 

(f) Professor John Casimir Zichy Woinarski, a conservation biologist. 

225 Mr Mueck, Dr Smith and Professor Woinarski were the only expert witnesses required for 

cross-examination.  

226 Mr Mueck gave opinion evidence about the presence of Tree Geebungs in Skerryôs Reach 

coupe in relation to one of the miscellaneous breaches of the Code for which the applicant 

contended. He also gave some evidence about retained vegetation and gaps required by the 

Code between retained vegetation, another of the miscellaneous breaches of the Code alleged 
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by the applicant. There was very limited cross-examination of his evidence, and no challenge 

to his expertise. I found him a reliable witness. 

VicForestsô evidence 

227 VicForestsô lay witnesses were: 

(a) William Edward Paul, the Manager of Environmental Performance at VicForests; 

(b) Timothy Charles McBride, the Manager of Biodiversity Conservation and Research at 

VicForests; and 

(c) Andrew McGuire, the Regional Manager, North East Region at VicForests. 

228 VicForests also relied on an affidavit affirmed by Natalie Naylor on 8 March 2019. Ms Naylor 

is General Counsel at VicForests. The purpose of the affidavit was to provide the Court with 

an explanation for the redactions in documents exhibited to Mr Paulôs fourth affidavit. 

229 I describe Mr Paulôs evidence at [256]-[353] below. He was the key witness for VicForests in 

terms of how its forestry operations are planned and conducted. Mr McBrideôs evidence dealt 

with, in particular, the development of VicForestsô Interim Greater Glider Strategy. 

Mr McGuireôs evidence consisted of adducing a particular coupe plan, and describing timber 

harvesting operations in certain coupes, and he was not required for cross-examination. 

Mr Paul and Mr McBride were cross-examined. 

230 As to Mr McBride, whose qualifications and experience are from the United States, I found 

him a fairly even-handed witness, who recognised the limits of his knowledge about Australian 

species and habitat. He clearly had a lot of general experience in conservation and some of his 

evidence made logical sense: for example, his answers in cross-examination about whether a 

Greater Glider might glide to a branch of less than 40 cm in diameter, where he in substance 

pointed out that animals may sometimes do things that are not part of their usual behaviour, 

and that they may also adapt to changed habitat conditions. He also made some clear 

concessions based on his experience in the United States. In that sense, I accept that despite 

now being an employee of VicForests, he had objectively based and independently held views, 

based on his own quite distinct experience in the United States. There were points during his 

evidence where it appeared he felt uncomfortable about some of VicForestsô policies and 

practices, and gave an answer about things changing, as if to suggest the current practice was 

not satisfactory.  
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231 I deal with Mr McBrideôs evidence further below, principally when I make findings about the 

Interim Greater Glider Strategy. 

232 VicForestsô expert witnesses were: 

(a) Dr Stuart Davey, a private forest consultant; and 

(b) Professor Patrick Baker, a Professor of Silviculture and Forest Ecology at the 

University of Melbourne. 

233 Both Dr Davey and Professor Baker were required for cross-examination. I discuss and make 

findings about particular aspects of Professor Bakerôs evidence, which mostly related to 

modelling he had carried out in relation to habitat for the Leadbeaterôs Possum, and what should 

be considered critical or important habitat for that species, at [455] to [482] below. Overall, I 

did not find his evidence persuasive. He gave the impression of being committed to his model 

at all costs, and was initially highly defensive in cross-examination. Ultimately he made some 

concessions about some aspects of his modelling, but they were grudging. He was too ready to 

criticise Professor Lindenmayerôs studies and work, in circumstances where 

Professor Lindenmayerôs undoubted qualifications and experience are very different to 

Professor Bakerôs. Professor Lindenmayer is a renowned expert in the very fields in which the 

opinion evidence in this proceeding arises. His work is relied on in all the relevant Conservation 

Advices and Recovery Plans. Professor Bakerôs readiness to criticise his work did not appear 

measured, or objective. Professor Baker became argumentative during cross-examination, 

although it must be said cross-examining counsel was also argumentative, so perhaps 

Professor Bakerôs reaction ought fairly to be seen in that context. Ultimately, Professor Baker 

appeared to admit that his modelling could not be used to predict if Leadbeaterôs Possums were 

actually present in certain habitat. That seems to me to be a fatal flaw, and to expose the limits 

of modelling as a method of protecting and conserving important habitat, as opposed to surveys 

which are likely to detect where the habitat is which is in fact being used by the species.  

234 Further, I do not accept Professor Bakerôs opinions were given entirely independently of the 

interests of VicForests. The evidence showed he had been involved in annotating and 

commenting on VicForestsô 13 February 2019 draft of the ñHarvesting and Regeneration 

Systemsò document, one of the highly controversial aspects of this proceeding. An email from 

Professor Baker to Mr McBride was also in evidence, which he sent together with his 

comments on the draft document. It discloses a level of familiarity and closeness to VicForests 

and its work which is not consistent with the level of independence the Court expects of an 
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expert witness. This was not a matter he placed at the forefront of his affidavit or oral evidence 

by way of any candid disclosure. During his cross-examination, Professor Baker also started 

using the word ñweò when he was talking about his modelling and its purpose to model critical 

habitat for the Greater Glider, and the Harvesting and Regeneration Systems document (of 

which there were multiple versions), as if he were part of VicForests. For example: 

The ï so the basic idea behind the silvicultural systems project ï and this was in 

response to concerns about management for Leadbeaterôs Possum in the eighties ï was, 

if we tried different silvicultural systems, what are the regeneration responses. So, by 

different silvicultural systems, what I mean is the amount of trees that were harvested, 

and the size of the area that was harvested. 

é 

And when we think about adaptive management, the idea is we do a bunch of different 

things; we learn what works, whether itôs for, you know, better saw logs or for better 

habitat; and then we take those lessons and then we apply them more broadly. Here, 

historically, weôve clear-felled ï more or less, clear-felled seed tree across all of the 

sites. If we then say, ñOkay. Weôre going to stop clear-felling and weôre going to do 

silvicultural system X,ò whether itôs regrowth retention, whether it is single-tree 

selection, and we do that everywhere, all weôve done is switch to a different system, 

right? 

235 That is hardly the mindset of an independent expert. In my opinion, some of Professor Bakerôs 

defensiveness about his modelling, and his somewhat rigid adherence to conveying the view 

that it was an important tool, may well stem from the fact that he has been working closely 

with VicForests on the development of their refined silvicultural systems, and is invested in 

what they are doing.  

Rulings 

236 As part of the case management process ahead of trial, I had explained my preferences to the 

parties in terms of objections to evidence: namely, that the Court would rule on any objections 

which were material and pressed, but would otherwise hear the partiesô submissions on the 

weight to be given to particular evidence as the principal mechanism of determining the 

reliability and ultimate probative value of particular evidence. An order was made on 25 

February 2019 that, in the week prior to the trial, the parties were to advise the Court of any 

outstanding objections to evidence which required a ruling. That approach was taken because 

of the voluminous amount of evidence, and the fact the trial had been adjourned once and the 

Court had limited time in which to hear the trial. The parties cooperated in that approach and 

provided documents summarising outstanding objections ahead of the commencement of the 

trial. It was agreed between the parties and confirmed on the first day of trial that, save for the 
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tendency issue, the objections could be dealt with by the Court as going to weight. Accordingly, 

the only evidence on which a ruling was required was the tendency evidence. 

237 Both during and after the trial, as part of the preparation for final submissions, the parties were 

asked to continue to revisit the contents of the Court Book, to ensure that only the documents 

which the parties contended were necessary for the Court to consider remained as part of the 

evidence. The parties were given an ongoing opportunity to settle the contents of the Court 

Book (generally, in relation to items being removed rather than added) until final closing 

written submissions were filed. On 13 September 2019, the date on which the parties filed 

closing submissions in reply, the applicant filed an agreed final electronic version of the Court 

Book, which was subsequently marked as an exhibit. A small number of documents were added 

to the final version of the Court Book by agreement, including higher resolution versions of 

certain documents, and they were identified for the Court in the index. 

238 After closing written submissions had been filed and served, on 4 September 2019 VicForestsô 

legal representatives wrote to the Court advising that VicForests had recently produced final 

versions of the following two documents, draft versions of which formed part of the evidence 

at trial: 

(a) the ñHarvesting and Regeneration Systemsò document; and  

(b) the ñHigh Conservation Values Management Systemsò document. 

239 VicForests sought to have those documents added to the Court Book and requested that the 

documents, together with the fact they had been finalised, form part of the evidence upon which 

the Court may rely in reaching its decision in the proceeding. 

240 The parties were informed that the Court declined to accept those documents and to admit them 

into evidence. The reason for that refusal was that the parties had addressed earlier versions of 

these documents in their submissions, and with the witnesses. My view was that on what was 

a contentious issue in the proceeding the evidence should reflect what was explored with the 

witnesses. I noted that VicForests had in any event (and without leave) summarised the final 

version of the Harvesting and Regeneration Systems document in an annexure to its closing 

reply submissions. The applicant was given leave to indicate by email whether it objected to 

the Court taking that summary into account.  

241 In subsequent correspondence the applicant confirmed it did object. Accordingly, the parties 

were directed to refile their closing reply submissions to remove any references to the final 
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versions of either documents, including the summary in the annexure to VicForestsô closing 

reply submissions. This occurred. Accordingly, the Court has not taken the final versions of 

those documents into account. Given the findings I have made below about this issue, the 

particular version of the document is not in any event material. 

THE EXPERT EVIDENCE  

242 Although there was some considerable common ground on some of the baseline facts, Dr Smith 

and Professor Woinarski on the one hand, and Dr Davey on the other, were in substantial 

disagreement on a number of issues central to the resolution of the applicantôs allegations. 

These included: 

(a) the level of threat to the species; 

(b) the level of threat to their habitat, including whether the suite of current protections, at 

a regional and coupe level, are sufficient; 

(c) the methods by which assessments of the impact of forestry operations on the species 

are most reliably conducted; 

(d) the actual or likely impacts of VicForestsô forestry operations in the coupes on the 

species and their habitat, whether that harvesting is by the silvicultural methods 

specified on the Timber Release Plan or otherwise; and 

(e) what might be the consequences, in terms of any impact (and in terms of VicForestsô 

application of the precautionary principle for the purposes of s 38 and the Greater 

Glider) of VicForestsô foreshadowed adoption of new (and less intense) silvicultural 

methods as outlined in the draft Harvesting and Regeneration Systems document. 

My general findings on the three key experts  

243 In the sections of these reasons dealing with my findings on general matters, on s 38 and on 

s 18, I return to making findings about the evidence of each of Dr Davey, Dr Smith and 

Professor Woinarski. What appears in this section reflects my general findings about the 

evidence given by each of them. 

Dr Smith 

244 I found Dr Smith to be a careful and thoughtful witness with an impressive command of his 

subject-matter. When propositions were put to him, he asked to see the source, considered what 

was there and gave a careful, sometimes qualified response to the proposition. I found his 
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opinions well-considered and backed up, and he brought a scientific, evidence-based approach 

to his opinions. His particular emphasis on what the evidence ñon the groundò shows or does 

not show reflects an approach to actual, practical measures for protection and recovery of 

threatened species, which I find to be necessary and appropriate.  

245 The opinions he expressed in this proceeding were based on very substantial field work. He 

had visited 58 of the impugned coupes. His opinions are very soundly based on what is actually 

in the coupes, not what is mapped or modelled, or extrapolated, or what is hypothetical. This 

adds to the reliability and probative value of his evidence. 

246 I had some reservations about Dr Smithôs behaviour on the view, where he was eager to 

intervene and put his particular opinion forward about what the Court was seeing. On 

reflection, I have decided that may disclose a passionate commitment to his subject-matter, 

which is not inconsistent with retaining his independence and objectivity. While his opinions 

did contend for greater protection for the Greater Glider in particular, that, it seems to me, is 

likely to flow from his career as an ecologist, rather than any lack of scientific credibility, or 

any inability to be objective. 

Professor Woinarski 

247 I found Professor Woinarski to be an expert witness of the highest quality. Just as with his 

reports, his oral evidence was clear, and understandable. He responded clearly and fully to 

questions from the Court, as well as in cross-examination. His opinions are measured and both 

in his reports and in his oral evidence the justifications he gave for them lay in credible and 

reliable scientific sources. In December 2018, and for the purposes of preparing his expert 

report in this proceeding, Professor Woinarski visited a number of the Logged Coupes and 

Scheduled Coupes. Those coupes were: 

(a) Ada Tree: logged coupe 348-506-0003 (Blue Vein) and scheduled coupe 344-509-0007 

(Blue Cat); 

(b) New Turkey Spur: logged coupe 348-515-0004 (Greendale) and scheduled coupe 348-

504-0005 (Gallipoli); 

(c) Rubicon: logged coupes 288-516-0007 (Golden Snitch), 288-516-0006 (Hogsmeade); 

287-511-0006 (Houston) and 287-511-0009 (Rocketman); 

(d) Salvage Creek: logged coupe 463-504-0009 (De Valera); 
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(e) Starlings Gap: logged coupes 345-503-0005 (Bullseye) and 345-506-0004 (Opposite 

Fitzies), and scheduled coupes 345-504-0003 (Smyth Creek), 345-505-0005 (Starlings 

Gap), 345-505-0006 (Hairy Hyde) and 345-505-0009 (Blacksands Road); 

(f) Sylvia Creek and Kalatha Creek: scheduled coupes 297-526-0001 (Gun Barrel), 297-

530-0001 (Imperium), 297-530-0002 (Utopia) and 298-509-0001 (South Col); 

(g) The Triangle: logged coupe 317-508-0008 (Professor Xavier); and 

(h) Hermitage Creek: scheduled coupes 307-505-0001 (Drum Circle), 307-505-0009 

(Flute) and 307-505-0010 (San Diego). 

248 In my opinion, the depth and breadth of Professor Woinarskiôs knowledge and experience in 

the subject-matter of this proceeding would be difficult to match, a fact illustrated by the 

reliance placed on his work by the Scientific Committee in its Conservation Advices. 

Dr Davey 

249 Dr Davey is a person with considerable experience in his field, and subject to my observations 

below, I accept his independence. He gave considered evidence and was of considerable 

assistance on the view. However, I was less persuaded by Dr Daveyôs opinions than I was by 

those of Dr Smith and Professor Woinarski. 

250 Dr Daveyôs opinions, and his methods, appeared to me to be very much desktop-based (see eg 

[256] of his first report). His reports, and his oral evidence, appeared more reliant on written 

information and research of secondary sources. Although his PhD study on arboreal marsupials 

included the Greater Glider, and involved him undertaking field work (both during and prior 

to the study), that was some considerable time ago, and my overall impression is that he relied 

much less on what is ñon the groundò. He took VicForestsô compliance with prescriptions very 

much as a given it seemed to me, because VicForests is a statutory agency and the prescriptions 

are legal requirements. The impression I gained from listening to him, and watching him under 

cross-examination, is that he did not have the depth and deep familiarity with his subject-matter 

that Dr Smith and Professor Woinarski had, and he presented very much as a person who 

brought more of a theoretical perspective to the questions in issue in this proceeding. While 

taking into account his PhD work, it is also my opinion that he does not have the depth, breadth, 

and consistent experience with the species in issue that Dr Smith and Professor Woinarski 

have. Further, Professor Woinarskiôs pre-eminence as a conservation biologist, including his 

national role in threatened species research, all of which is apparent from his curriculum vitae 

and was not challenged, persuaded me to place greater weight on his opinions. 
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251 At times, I also found Dr Davey somewhat reluctant to make concessions, especially where it 

was apparent the concession might be adverse to VicForests. For example, during cross-

examination Dr Davey appeared reluctant to make a concession about the consequences of the 

purported unreliability of modelled habitat distributions of the Greater Glider in Victoria, 

which modelling he referred to in [231] of his first report (at pp 479-80 of the transcript): 

Now, could we go, please, in the same document to PDF page 103 ï which weôre on. 

Iôm sorry. And at paragraph ï Iôve had another numbering error. Can we go, please, to 

106 ï PDF 106. Thanks. And at paragraph 1-0 ï sorry, 231 on that page, you refer to 

the number of hectares in the CAR reserve system with model habitat. Do you see 

that?---Yes. 

And the ï part of that paragraph refers to the model habitat for greater gliders. And 

youôve subsequently agreed that that modelling is inaccurate and unreliable. Is that 

right?---Well, Iôve questioned it. 

Yes?---Certainly. 

Well, doesnôt that mean that, if it isnôt accurate or itôs questionable, that itôs not really 

reliable enough that one could then draw on it to establish percentages in terms of 

habitat that might or might not be suitable for greater gliders?---I would ï its reliability 

is certainly ï from my perspective and opinion, itôs questionable and I would have 

difficulty drawing conclusions from it. 

Sorry. I didnôt quite catch your last answer?---I would have difficulty drawing those 

conclusions. 

Okay. And, obviously, that is a change from the position that ï well, perhaps I will put 

it another way. 231 more or less sets out the facts as you understood them?---Thatôs - 

- - 

Whereas what youôve just said in evidence now is your opinion?---231, basically, is 

using the information in that report. 

Yes?---And, you know, from my perspective, itôs based on Victoriaôs best information, 

and the ï the modelled habitat, like Andrew Smith has said ï I would agree with 

Andrew that the modelled habitat ï the reliability is questionable. 

Okay?---But thatôs ï that is a fact, thatôs the facts - - - 

No, I understand?--- - - - that I have to actually ï yes. 

And that was in the fact part, if you like, of your report - - -?---Yes. 

252 Similarly, I consider Dr Davey was, at least initially, reluctant to answer whether or not he 

agreed or accepted that VicForestsô forestry operations in the impugned coupes are inconsistent 

with certain objectives of the Draft National Recovery Plan for the Greater Glider (at pp 497-

9 of the transcript): 

Okay. So can we go, please, to the draft plan, which is court book 4.10.4.3. And this is 

the ï as I understand it, the current draft. And I think ï am I correct in saying you might 

have been involved in one of the workshops concerning this?---Yes. I was involved in 

a workshop that was associated with this recovery plan. 
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é 

And, now, the ï if we look at the page on the screen, the approach in the draft to critical 

habitat is to look to forest patches of at least a certain number of hectares concerning 

at least a certain number of hollow-bearing trees per hectare. Do you see that?---Yes, 

thatôs correct. 

And then the objectives are to increase the number of greater gliders in the wild and 

reverse the long-term declining population trend and also to enhance the condition of 

habitat across the gliderôs range. Do you see that as well?---Sorry. Which - - - 

Thatôs the second dot point under 1.3?---Yes. 

And do you accept that forestry operations in both the logged and scheduled coupes 

are inconsistent with both of those objectives?---The ï my understanding from the 

workshop was that basically there was a reconsideration of what constituted critical 

habitat in 1.2. 

No, Iôve moved down to 1.3. I was asking you ï Iôm sorry. I might have gone a bit too 

quickly, and Iôm sorry. 

é 

But, Dr Davey, can you just repeat that answer for me, please?---Yes. My 

understanding is that the ï the workshop that I attended post the draft of ï which was 

post-October 2016, it ï we discussed the issues around critical habitat, and I understand 

that itôs going to actually broaden out to ï to forests that arenôt necessarily Montane as 

well. So in terms of what this dot point represents, my understanding is that itôs going 

to be changed. 

To broaden it, you said?---To actually be more precise. 

MR DELANY: Can you just - - - 

THE WITNESS: So that it actually includes some of the habitats found in ï in 

Queensland. 

MR DELANY: Would - - - 

THE WITNESS: Because basically the way this was actually written, it was 

ambiguous. 

MR DELANY: Is Montane ï is that a reference to ï is it because itôs referring to 

Montane?---Itôs referring to Montane. It didnôt include the coastal even though youôve 

got elevational range of zero to 12, and the number of hollow-bearing trees per hectare 

varies geographically in terms of what would constitute important or critical habitat. 

And just ï if you can just assist me, Iôm sorry, but does Montane include ash and mixed 

forests as weôve been discussing throughout - - -?---Thatôs my understanding. 

- - - the Central Highlands?---That would be my understanding. 

Theyôre within that?---Yes. 

Okay. And then the objectives of the recovery plan are set out under 1.3, and Iôm sorry. 

I was at cross-purposes with you before. Just take a minute to just have a look at those 

and look at them to yourself?---Yes. My understanding is those two dot points are 

unlikely to change. 

And would you agree or accept that forestry operations in the logged and scheduled 
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coupes are inconsistent with those objectives?---There would be issues, I would 

suspect. 

And would your answer be the same ï and I will just ask you to look and read to 

yourself under the next heading 1.4 Recovery Strategies for the first three dot points 

and the fifth dot point there, namely, what Iôm suggesting is that forestry operations in 

the logged and scheduled coupes would be inconsistent with the strategies that are 

there in those dot points put forward as strategies to achieve the planôs objectives?---I 

believe that basically the ï the harvesting of the scheduled coupes would actually ï 

could be done in ways that wouldnôt ï would meet both ï all of those objectives. 

That would depend, I take it from the answer youôve just given, on what particular 

silviculture method was employed?---It certainly would be ï would depend on the 

silviculture regimes and what the ï the suitability of the habitat that ï that would be 

logged. 

And, presumably, also, as youôve said elsewhere, surveys being carried out and so on?-

--Yes. 

Yes. Okay. So ï and in terms of the criteria for success in the next ï on the next page, 

1.5, what I would suggest to you is that the success or otherwise of the recovery plan 

measured as the criteria of success as an achievement where overall numbers have 

stabilised or increased, all critical habitat to survival have been identified and protected 

and adequate areas of high-quality habitat are maintained, and then the second-last dot 

point there: 

Thereôs adequate habitat connectivity to allow for greater glider movements 

across the landscape. 

Can I suggest to you that the conduct of forestry operations in the logged and scheduled 

coupes is not consistent with being able to match and achieve those criteria that I have 

identified for success?---I believe that basically the harvesting of forests in the Central 

Highlands could ï could be undertaken and those four dot points that youôve outlined 

could still be met. 

253 When cross-examined about VicForestsô compliance with the precautionary principle, 

Dr Davey accepted that, given the Greater Glider is listed as a vulnerable species, guidance 

should be provided and systems put in place to manage detections of the species in coupes. 

However, Dr Davey did not accept this could constitute non-compliance with the precautionary 

principle, again giving the impression that he was reluctant to make a concession adverse to 

VicForests. At one point, somewhat surprisingly, he also indicated he was not aware of who 

had reported detections of Greater Gliders in coupes (at pp 520-21 of the transcript): 

But, Dr Davey, that surely canôt be the case if, as you just said a moment ago, that the 

greater glider wasnôt mentioned at all in some of the coupes. And what I suggest to 

you, where it was mentioned, thereôs no system in place or identified to take into 

account how, for example, the recorded identification of greater gliders in a particular 

coupe should be considered and brought into account when determining what forestry 

operations should be conducted?---The coupes ï some of the coupes ï coupe plans and 

the documents that I saw referred to the finding ï the identification of greater gliders 

in the particular coupes. And I canôt remember the particular individual coupe plan, 

but they actually considered the harvesting around those records. 
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Yes, but those records are not detections as a result of anything done by VicForests, 

are they, with the exception of the one survey after - - -?---I must admit, I havenôt 

actually ï I didnôt find out ï I didnôt look at who had ï worked out who had found 

those glider records. 

And, you see, what I - - -?---There are ï I know that theyôre a mixture of public records 

found by the public and records found by VicForests, is my understanding. 

Well, would you accept that in order for the precautionary principle to be applied in 

respect of a couple where there were reported detections, it will be necessary that 

VicForests, have in place guidelines or a system that said, ñIf you find them, this is 

how you should assess the riskò?---I believe that thatôs something that needs to be put 

in place - - - 

Yes. And - - -?--- - - - is that, basically, the records of greater gliders in coupes, if 

theyôre actually identified, there needs to be consideration of how they have been 

managed. 

Yes, and if thereôs no system for ï in place that says if there are greater gliders detected 

in this couple, this is how one should go about assessing the risk to the greater glider. 

What I suggest to you is that that must mean that, if thatôs the case, thereôs a failure in 

respect of those coupes to comply with the precautionary principle?---I donôt believe 

if thereôs a system failure in that context that it would actually be a failure of applying 

the precautionary principle. The noting that, basically, the ï there are systems that have 

been put in place by VicForests to manage ï and thatôs actually in their ï some of the 

documentation that I saw in terms of the updating of their ï of the application of the 

precautionary principle in the context of greater gliders. 

Are you thinking about the - - -?---Iôm actually thinking in the context of - - -  

- - - the draft silvicultural documents?---There was some reference ï it was certainly 

in the draft silvicultural documents, but also in terms of their approach on the FSC 

certification that I saw in, I think, it was Paulôs affidavit. 

Itôs the case, isnôt it, that if, at a coupe level, VicForests doesnôt have any guidelines 

that tells its operators or its contractors or its staff what to do when there are detections 

of greater gliders, that itôs simply not possible in coupes where that circumstance arises 

for the precautionary principle to be complied with because itôs simply ï thereôs simply 

no guidance as to how one ï if at all ï one is to carefully evaluate management options 

to take into account the recorded presence of the glider. Thatôs got to be right, doesnôt 

it?---I would agree with that there needs to be guidance. Whether the lack of that 

guidance actually constitutes a non-compliance with the precautionary principle I 

would ï it would be ï my opinion is that that would actually not constitute non-

compliance, but with the greater glider being placed ï being identified as a vulnerable-

listed species, systems need to be put in place to manage the greater glider in those ï 

in forests that are going to be logged. 

254 To the extent there were unambiguous breaches by VicForests, Dr Davey appeared to be 

willing to overlook them and instead focus on regeneration. An example is in his first report 

at [263]: 

I note that harvesting has taken place in some coupes where subsequently a declaration 

of a THEZ has included some of the logged area of the coupe. Some post-harvest maps 

indicate harvesting prior to a new LBP THEZ being applied with no subsequent 

rehabilitation of harvest area being applied in the new colony buffer zone. An example 
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is found in the postharvest map (FOR.055.011.0009 in WEP-35) for the Blue Vein 

coupe (9.12). It is my opinion that harvest areas found in THEZ should be properly 

regenerated to help secure future habitat for Leadbeaterôs Possum. 

255 Therefore, where there are choices to be made between the evidence and opinions of Dr Davey 

and the evidence and opinions of Dr Smith and Professor Woinarski, I prefer the latter two 

experts. 

VICFORESTSô FORESTRY OPERATIONS 

256 It is necessary to set out a description of VicForestsô forestry operations, both as to the 

silvicultural methods used and proposed to be used, the evidence about how the planning for 

forestry operations occurs, and how they are conducted ñon the groundò. 

257 The vast majority of the evidence about VicForestsô forestry operations was given by, or 

through, Mr Paul. At the time of affirming three of his affidavits, he deposed he was the 

Manager, Community Forestry (Western Victoria) at VicForests. In his fourth affidavit, he 

deposed that on 13 November 2018, he was appointed to the role of Manager, Environmental 

Performance at VicForests. In his second affidavit (at [10(h)]) he deposed that since 1 July 

2018, the majority of his time was occupied giving instructions in this proceeding. In cross-

examination, he stated that since taking on the new role of Manager, Environmental 

Performance, around 50% of his time has been spent giving instructions in this proceeding. 

258 VicForests made a forensic decision not to adduce any evidence from any of the contractors 

who actually carry out the forestry operations in the coupes; nor from any of its own foresters 

who are working in the coupes before, during and after the forestry operations. The Court met 

one such forester on the view, Mr Jarrod Logue. It was clear he had a great deal of ñon the 

groundò knowledge about how forestry operations were in fact conducted in the CH RFA 

region, and had been and were being carried out in the coupes the subject of this proceeding. It 

is curious that no person such as him was called to give evidence. Indeed, even Mr Owen 

Trumper, who Mr Paul deposed is VicForestsô General Manager of Operations (which includes 

ñon the groundò operations), was not called as a witness. Instead, Mr Paul was put forward ï 

as the applicant submitted ï as the sole ñfaceò of VicForests in the proceeding. 

259 Mr Paul was placed in a difficult position. As the primary witness from VicForests, he was 

expected to give, and therefore be cross-examined on, a tremendously wide range of evidence. 

That is apparent from his affidavits. It was clear during cross-examination that he was more 

familiar with some of the subject-matters of his affidavit evidence than he was with others. 
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That is not said critically: no one person in an organisation such as VicForests can be deeply 

familiar with all aspects of its operations. I accept that in some of his previous positions within 

the Victorian forestry industry (and prior to the establishment of VicForests in 2004), Mr Paul 

performed roles that meant he did have some direct involvement in forestry operations. 

However, that experience is now more than 15 years old. 

260 The fact that there was no person called to give evidence from VicForests who was at a day-

to-day level involved in conducting forestry operations in the impugned coupes, or in the 

Central Highlands region where they are located, has meant, in light of the evidence adduced 

by the applicant, there was an overwhelming amount of evidence that VicForestsô conduct of 

forestry operations ñon the groundò does not match its policy and procedure documentation 

and is not, in fact, effective in delivering the kind of protection its documentation purports to 

assure the reader occurs. In the absence of such a person from VicForests, there was direct 

evidence from people such as Dr Smith, who had undertaken a coupe-by-coupe analysis of 

VicForestsô forestry operations, and who gave evidence about the gaps between what was put 

forward in documents as effective protection of the Greater Glider and Leadbeaterôs Possum, 

and what he saw ñon the groundò. There was similar evidence from Professor Woinarski in 

relation to a large number of coupes. There was the evidence of those witnesses who had been 

in the forest detecting the species before and during forestry operations, and who gave evidence 

of what they observed about the actual conduct of VicForestsô forestry operations, and of the 

presence of the species concerned. And further there was documentary evidence sourced from 

VicForests itself, such as coupe plans, which supported the applicantôs contentions on a number 

of matters, and (understandably) about which Mr Paul could give little or no direct evidence. 

261 It was also, for example, not possible for the Court to form views about the capacities of 

VicForestsô contractors to implement the protective measures and prescriptions which 

VicForests contended were sufficient. Nor was it possible for the Court to ascertain how much 

attention they paid to the environmental purpose of the prescriptions. An obvious example is 

the identification of habitat trees in each coupe. In cross-examination, Mr Paul suggested that 

identification of habitat trees is generally undertaken by foresters, but that contractors are also 

trained to identify them as well. As some of my later findings reveal, I am not entirely 

persuaded that the direct evidence from individual coupe plans reflects this position. 

Nevertheless, it is apparent that contractors do play a critical role in whether or not habitat trees 

are properly identified, and then whether or not they are protected from forestry operations, 

both logging and regeneration burns. Yet the Court heard no evidence from any such persons. 
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In contrast, the Court has evidence from Dr Smith, and on the view, that the identification 

appears to have been unsatisfactory, and in any event that many so-called habitat trees did not 

appear to survive the forestry operations and the post-harvest burning. There was no evidence 

from any contractors of VicForests who performed the identification, the burning and the 

felling, to counterbalance the evidence of Dr Smith and what the Court itself observed on the 

view. Neither was there evidence from any foresters directly responsible for identifying habitat 

trees in coupes. 

262 Another example is Mr Paulôs oral evidence about VicForestsô silvicultural policy changes, 

reflected in its High Conservation Values Management Systems document and its Harvesting 

and Regeneration Systems document, both of which are directed towards its efforts to obtain 

FSC certification. While I accept Mr Paul did his best to answer the questions put to him, it 

was clear he lacked some knowledge about the actual likely decision-making within VicForests 

about this new policy direction. I gained the impression that, rather than having direct 

knowledge, he was being given information by others. 

263 During his cross-examination, Mr Paul was asked whether he could undertake to the Court, on 

behalf of VicForests, that VicForests will not use ñmethod 1ò in the Scheduled Coupes. 

ñMethod 1ò was a reference to ñSilvicultural system 1ò, described in the Harvesting and 

Regeneration Systems document as being based on clear-felling and seed tree operations: that 

is, current VicForests methods. Mr Paul said he was not able to give any such undertaking. The 

cross-examination had something of a forensic flourish about it, and it is unsurprising that 

Mr Paul could not, on behalf of a Victorian statutory agency, give such an undertaking 

immediately in the witness box. However, the better underlying points to emerge from this line 

of challenge to his evidence are twofold. First, he was not the appropriate person within 

VicForests to be giving evidence to the Court about the certainty attaching to VicForestsô 

policy changes and the difference it was likely to make on the ground to its forestry operations. 

Second, no other witness from VicForests, who might have been sufficiently senior to do so, 

gave the Court any reliable evidence that VicForestsô previous dominant practices of the use 

of clear-felling and other harvesting methods which were damaging to the habitat of threatened 

species would not continue, or would indeed be phased out altogether from native forest where 

threatened species were known to be present. 
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The evidence about harvesting methods 

264 In his second affidavit, Mr Paul describes the three principal types of silvicultural methods 

which are relevant to the Logged Coupes and the Scheduled Coupes. They are clear-fell, seed 

tree harvesting and regrowth retention harvesting. Clear-fell is defined in the Code (with 

different spelling) as: 

óclearfallô means a silvicultural method of harvesting a coupe whereby all 

merchantable trees, apart from those to be retained for wildlife habitat, are removed. 

265 At [147] of his second affidavit, Mr Paul describes a forestry objective to the clear-fell method: 

Based on my knowledge, training and, particularly, my 27 yearsô experience in the 

forestry industry, the key objective of clearfelling is to successfully regenerate light-

demanding tree species through the removal of shading and competition. Mountain 

Ash and Alpine Ash are examples of light-demanding forest types. 

266 There is no real debate that from a forestry perspective there may be such an objective. 

However, this proceeding is not about forestry objectives: it is about what, in the context of a 

forestry operation, does or does not need to be done to comply with the environmental 

protection and conservation objectives and provisions in the EPBC Act. 

267 Mr Paul describes ñregrowth retention harvestingò in the following way (at [152]-[154]): 

ñRegrowth retention harvestingò is not defined in the Code. It is a relatively new 

silvicultural system adopted by VicForests for Ash forests following the 

recommendations of the LBPAG. VicForests also uses this silvicultural system in 

mixed species forests but it does not count towards the 50% target referred to in 

paragraph 153 below. 

In January 2014, the LBPAG recommended that from July 2014, retention harvesting 

be undertaken in at least 50% of the areas of Ash forest harvested within the 

Leadbeaterôs possum range (see section E above). Regrowth retention harvesting is a 

type of retention harvesting. 

Regrowth retention harvesting involves the retention of forest patches so that more 

than 50% of the harvested area is located within one tree length of retained forest. The 

relevant retained forest must be at least 50 years old. The rotation length in Ash forests 

is nominally 80 years. 

268 Mr Paul deposes to this method being introduced largely as a result of the recommendations of 

the Leadbeaterôs Possum Advisory Group, specifically to enhance the retention of Leadbeaterôs 

Possum habitat. At [136(d)] of his affidavit, Mr Paul deposes that ñVicForests has transitioned 

to retention harvesting in at least 50% of the area of Ash harvested within the Leadbeaterôs 

possum rangeò. The term ñLeadbeaterôs Possum rangeò is defined in the Management 

Standards and Procedures: 

óLeadbeaterôs Possum rangeô means an area of approximately 70 x 80 km in the 
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Central Highlands to the northeast of Melbourne and a small, lowland area east of 

Melbourne in the Yellingbo Nature Conservation Reserve, along the Cockatoo and 

Macclesfield Creeks (Menkhorst and Lumsden 1995; Harley et al. 2005; Harley and 

Antrobus 2007). Three distinct habitat types: montane ash forests (Mountain Ash 

Eucalyptus regnans, Alpine Ash Eucalyptus delegatensis and Shining Gum Eucalyptus 

nitens and adjacent areas of Cool Temperate Rainforest and riparian thickets); sub

alpine woodland (Snow Gum Eucalyptus pauciflora); and lowland floodplain forest 

(dominated by Mountain Swamp Gum Eucalyptus camphora in the Yellingbo Nature 

Conservation Reserve) (Harley 2004c; Lindenmayer et al. 1989). There are 

approximately 204,400 hectares of potential ash or Snow Gum woodland habitat 

within the range of Leadbeater's Possum, the majority of which is ash forest (96 %), 

with only 4 % Snow Gum woodland. 

(Footnotes omitted.) 

269 Mr Paulôs evidence in the table in his second affidavit (at [161]) suggests that of the Logged 

Coupes in this proceeding which were identified as Ash forest, a majority of them were logged 

using the regrowth retention harvesting method. I do not understand the applicant to dispute 

this evidence: its contention, based on Professor Woinarskiôs expert opinion, is that even if this 

is the method adopted, first, the survival of the retained habitat is questionable, and second, 

this method does not result in any qualitatively different outcomes for the Leadbeaterôs 

Possum. 

270 At [156] of his second affidavit Mr Paul deposes: 

The key objective of regrowth retention harvesting is to apply the system to 50% of 

coupes in the Leadbeaterôs possum range to support the recovery and persistence of 

the species in those areas.  

271 It would seem that in evidence such as this (which is not isolated) VicForests appears to accept 

the objective of recovery of threatened species is an objective its forestry operations should 

pursue. That is certainly consistent with the terms of the ñoperational goalsò in cl 2.2.2 of the 

Code, which is extracted at [137] above. As my later findings reflect, this does not appear 

matched by its practices on the ground. 

272 Mr Paul deposes that ñseed tree harvestingò is defined in the Code: 

óseed tree harvestingô means an even-aged silvicultural system in which all live trees 

are felled apart from a number of uniformly distributed trees retained to provide seed 

for regeneration and habitat. Seed trees generally comprise 10-15 % of the basal area 

of the original stand. 

273 At [149] of his second affidavit, Mr Paul describes the key objective of seed tree harvesting: 

Based on my knowledge, training and, particularly, my 27 yearsô experience in the 

forestry industry, the key objective of the seed-tree system is to retain sufficient seed-

bearing trees, representative of the pre-harvest species composition, to provide a 

natural seedfall to establish regeneration. This system retains between 5 and 15 seed-
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bearing trees per hectare and is applied where a viable seed crop is expected to be 

present at the time of, or soon after, harvest. This system is most often used in mixed 

species forests where seed crops are more reliable however it may also be used in Ash 

forests. 

274 These are the three methods which are listed on the applicable Timber Release Plans for the 

impugned coupes. Each of the Logged Coupes was harvested using one of these methods. On 

the 2019 Timber Release Plan, each of the Scheduled Coupes is identified to be harvested by 

one of these methods, save for the Dry Creek Hill coupe which is to be harvested on the basis 

of ñRoad alignment ï improvementò. As I have noted, on the 2019 Timber Release Plan, the 

majority of the Scheduled Coupes (32 out of 41) are still identified for harvesting by way of 

clear-felling. 

275 There is a debate between the parties whether use of either of the two methods other than clear-

felling, in particular regrowth retention harvesting, in fact produces more protection for the 

Greater Glider or for the Leadbeaterôs Possum (noting there are specific prescriptions in place 

for the Leadbeaterôs Possum in the CH RFA region). There is also a debate about whether the 

new methods proposed by VicForests are likely, in fact, to offer any greater protection to either 

species, putting to one side the other debate between the parties about whether the Court has a 

sufficient probative basis to make any findings about what silvicultural methods will be used 

in the Scheduled Coupes, and whether the Scheduled Coupes will in fact even be harvested in 

the foreseeable future.  

The evidence about Timber Release Plans and coupe planning 

276 VicForests relies on its Timber Release Plans and coupe planning processes, as explained by 

Mr Paul in his affidavit evidence (especially his second affidavit), as part of the evidence which 

it contends demonstrates the careful planning which occurs in relation to the timber harvesting 

of each coupe, including identification of habitat for threatened species and identification of 

the presence of threatened species through that aspect of the coupe planning process which 

picks up any ñbiodiversity valuesò present in a particular coupe. 

277 As to the decisions about which parts of the Central Highlands native forest to include on a 

Timber Release Plan, Mr Paul deposes that this is the responsibility of a ñTactical Planningò 

team within VicForests. He deposes (in his second affidavit at [59]) that throughout the year 

this team undertakes ñcoupe reconnaissanceò, in summary with the objective of producing 

ñviable, risk assessed coupes that identify potential environment and operational risks prior to 

being included in the timber release planò. 
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278 At [62]-[66] of his second affidavit, Mr Paul describes the steps taken by VicForests prior to 

the release of a proposed Timber Release Plan: 

The Manager of Tactical Planning is responsible for finalising the list of coupes 

nominated on the proposed timber release plan change. Factors relevant to inclusion in 

that list include: 

(a) coupes that have not been field assessed should generally not be included (I 

explain the field assessment process in section G.1 below); 

(b) coupes that have not undergone the quality assurance process will not be 

included; 

(c) any gaps in the alignment of proposed harvesting areas with contracted sales, 

harvest and haulage commitments may require alterations to the nominated list 

of coupes. 

The Manager of Tactical Planning is then responsible for preparing a brief outlining 

the scope, purpose and risk management issues for the proposed timber release plan 

change. That briefing is provided to the General Manager Stakeholders and Planning 

for endorsement. 

Following endorsement, there follows an extensive period of internal (i.e. within 

VicForests) and external stakeholder consultation. That process is described in section 

6.2 of the 2017 TRP Instruction: pages 11 and 12.External consultation can include 

briefings and liaising with organisations such as local shire councils, regional 

Departmental offices, Parks Victoria, Aboriginal Victoria, Melbourne Water, 

Catchment Management Authorities and specific community groups or environmental 

non-government organisations. 

The timber release plan is then finalised in accordance with the process described in 

section 6.3 and section 6.4 of the 2017 TRP Instruction: pages 13 to 15. That process 

culminates in the Tactical Planning Manager endorsing that all documentation is up-

to-date, verified and correct: see section 6.4.8. 

279 At [143] of his second affidavit, Mr Paul deposes that decisions about which silvicultural 

method to use are usually made during the coupe reconnaissance process (that is, prior to the 

finalisation of a Timber Release Plan), by reference to a number of factors which he sets out 

and which it is not necessary to reproduce. At [144] he states: 

Decisions about silvicultural systems may change after the coupe reconnaissance 

process is completed based on new information (such as following public consultation, 

receipt of new biodiversity information or seed crops available on the site). 

280 However, it was not this kind of change which occupied the debate between the parties. Rather, 

the focus was on Mr Paulôs evidence at [82] of his second affidavit: 

Each of the Scheduled Coupes is listed on the Approved TRP with a nominated 

silvicultural method that represents the most intensive silvicultural system that may be 

used for each coupe (a less intensive silvicultural system may be used). 
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281 Mr Paul gave further evidence about this ability of VicForests to depart from the silvicultural 

method identified on the Timber Release Plan at [179]-[181] of his second affidavit: 

In respect of the Scheduled Coupes, VicForestsô present position is that they will be 

harvested using the silvicultural method denoted on the TRP and as set out in the table 

at paragraph 176 above, however they may be harvested using a less intense method if 

information warranting such a change came to light before or during operations. Any 

such plans have not yet been finalised and planning is on hold pending the resolution 

of this proceeding. 

For example, a coupe identified as clearfall might end up being harvested using the 

regrowth retention harvesting silvicultural system because of operational constraints 

on the ground (for example, a biodiversity value that requires exclusion from timber 

harvesting or to meet the 50% regrowth retention harvesting target described at 

paragraph 136(d) and 153 to 155 above). 

282 In these circumstances, with the exception of Camberwell Junction coupe 10.37 (which has 

been harvested) VicForestsô position is that the designated silvicultural method for each 

Scheduled Coupe is subject to change in the future. The proposition in parentheses at [82] of 

Mr Paulôs second affidavit, and Mr Paulôs other evidence which I have extracted, became a 

major factual issue in the proceeding. 

283 One of the annexures to Mr Paulôs second affidavit is a VicForests document which explains 

how VicForests assesses its obligation to apply the precautionary principle in its timber 

harvesting operations. Its title is ñVicForestsô Precautionary Approach to Biodiversity 

Managementò, and it was created in January 2014. It refers to the Brown Mountain case at p 5 

in section 2, which is titled ñVicForests Interpretation of the Precautionary Principleò. In my 

opinion this document should be given some weight in assessing the question of how 

VicForests has applied the precautionary principle in the conduct of its forestry operations, as 

it represents VicForestsô policy about that concept, albeit apparently not a publicly available 

policy. 

284 The first part of section 2 should be set out: 

VicForests considers that the precautionary principle is applied through a risked based 

approach to forest management and seeks to communicate the precautionary measures 

being undertaken and their basis. VicForests application of the Precautionary Principle 

derives from Justice Osborneôs judgment in the case Environment East Gippsland v 

VicForests [2010] VSC 335, at [212]. In respect to environmental management this 

principle is engaged where: 

(a) there is a real threat of serious or irreversible damage to the environment; and 

(b) the threat is attended by material scientific uncertainty as to the damage to the 

environment. 
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If , when planning to undertake timber harvesting operations VicForests determines 

both (a) and (b) are apparent, then consideration is given to the following questions in 

determining whether activities may commence (or resume): 

(a) is the threat of serious or irreversible damage to the environment negligible?; 

(b) is the threat of serious or irreversible damage to the environment able to be 

addressed by adaptive management?; and 

(c) is the measure proposed to be implemented proportionate to the threat? 

Consideration of these questions when assessing whether areas planned for harvest are 

conducted in a manner that is consistent with the precautionary principle is central to 

VicForests biodiversity management framework.  

The precautionary principle has been embedded in Australian environmental 

legislation, through a range of policies and statutes, while also being incorporated into 

a number of international treaties and agreements that Australia is a signatory to 

(Peterson, 2006). The regulatory framework governing forest management and 

instruments within it has been developed and is designed to be implemented in a 

manner that is proportionate to the threat of serious or irreversible damage to the 

environment. Therefore, the compliance and implementation of these regulatory 

instruments are inherently precautionary. The Policies, Strategies Acts and 

Agreements, as well as regulatory Instruments, Codes and Procedures that VicForests 

complies with are outlined in Appendix 1. In addition to these requirements, 

VicForests has developed a supplementary internal biodiversity management 

framework which builds on the existing regulations in place. This framework considers 

each of the questions below: 

(d) is the threat of serious or irreversible damage to the environment negligible?; 

(e) is the threat of serious or irreversible damage to the environment able to be 

addressed by adaptive management?; and 

(f) is the measure proposed to be implemented proportionate to the threat? 

If there remains any residual risk of irreversible damage to the environment, after the 

State and Federal legislation has been followed, VicForests policy is to take further 

measures to ensure there is a proportionate adaptive management response. 

285 The document then continues its discussion of VicForestsô approach to the precautionary 

principle, and states (at p 6): 

VicForests understanding of the precautionary principle of environmental management 

is based on the interpretation of the risk of causing irreversible harm or damage to the 

environment being that of causing a species or vegetation community extinction. 

(Emphasis added.) 

286 As will be seen, this is not an accurate reflection of how the precautionary principle operates ï 

whether as expressed in the Code, or otherwise. It may, however, be an accurate reflection of 

the approach of VicForests, given VicForests in this proceeding denied the precautionary 

principle was engaged in relation to the Greater Glider in the Logged Glider Coupes or 

Scheduled Coupes. 
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287 The document then outlines what is said to be VicForestsô application of the precautionary 

principle at a ñlandscapeò level, at a ñforest management areaò level (of which there are 13 in 

Victoria, including five forest management areas within the Central Highlands region), and 

with respect to ñthreatened species managementò. In the latter section (section 4.3), there is no 

reference at all to the listing of threatened species (or communities) under the EPBC Act, nor 

to Conservation Advices, nor to Recovery Plans. There is only a reference to the State 

legislation, the FFG Act. In section 3 there is a passing reference to the listing process under 

the EPBC Act, but that is all. In this section, and by reference only to Action Statements made 

under the FFG Act, the document states: 

Action Statements also in some cases provide protective requirements for detections 

of the species in areas outside of National Parks and reserves. The requirement to 

comply with Action Statements is made effective through the Code of Practice for 

Timber Production (2007). Typically, those prescriptions require the establishment of 

protection zones to minimise the impacts of harvesting on the long-term survival of 

species where an individual plant or animal is detected or where certain habitat features 

are found in or around logging coupes. 

288 In relation to threatened species, required compliance with State-based Action Statements 

appears to be the only circumstance the document contemplates for the application for coupe-

level prescriptions. 

289 Section 5 of the document is entitled ñApplication of the Precautionary Principle by 

VicForestsò. This section commences with the following statements: 

VicForests relies on the extensive landscape reserve system, forest management plans 

and protective legislation as the key adaptive management required to proportionately 

manage the threat of harvesting in areas where there is a risk to cause irreversible 

environmental damage. These landscape wide zoning and protective requirements are 

inherently precautionary in their approach; and have the application of the 

precautionary principle embedded within them. Where there may be a residual threat 

to the threatened species and/or communities in areas planned for timber harvesting, 

VicForests has developed a threatened species management framework that is 

complementary to the measures described above, which seeks to further reduce any 

residual risk of causing irreversible damage to the environment. 

This section outlines the hierarchical approach that VicForests takes to ensure that all 

coupes harvested have had an appropriate survey process and strategy for the 

identification of threatened species and/or their habitat, and specific vegetation 

communities. VicForests employs a range of survey methods to ensure that it 

appropriately protects key habitat as well as recognising risks to individual species and 

the need for longer term targeted research. 

290 There then follows a flow chart, and description of what is called a ñhierarchy of pre-harvest 

surveysò, commencing with a ñdesktop assessmentò, moving to a ñcoupe transectò (where the 

coupe itself is inspected) and then to what are called ñtargeted species surveysò. This latter 
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section is relevant to the issue in this proceeding about VicForestsô approach to the Greater 

Glider in the Logged Coupes and Scheduled Coupes, and should be set out: 

Targeted species surveys, or pre-harvest surveys, are undertaken in some areas planned 

for harvest and carried out after coupes have had a desktop assessment and coupe 

transect. The decision process that results in a coupe being targeted tor this additional 

level of survey for biodiversity values is set out below (and in itself is designed to be 

a proportionate response to any residual threats to threatened species): The coupe 

displays rare and limited characteristics, meaning the area is modelled as óOld 

Growthô. 

And, one of the following is also triggered: 

1. The coupe is subsequently found to be within a óWetô Ecological Vegetation 

Class, which in relation to VicForests operations is typically represented by 

EVCôs 16, 18, 29, 30, 31, 32, 35, 38, and 39. This represents the primary 

habitat for a number of target species, including the Long-Footed Potoroo 

(Potorous longipes). 

2. The coupe subsequently displays threatened fauna habitat or has records of 

previous species sightings as identified in the coupe overlay process (as per 

approved data layer VBAfauna). 

Or , alternatively to points 1 to 2 above: 

3. The coupe displays characteristics which VicForests considers warrant a 

survey. 

 

Where a coupe is selected for a survey, only those species likely to be present within 

the coupe will be the target of the survey. The species likely to be present within a 

given coupe will be determined in accordance with specific site conditions, for 

example if the coupe does not contain appropriate conditions or streams for target 

Crustaceans or Amphibians, surveys for these species will not be carried out. Pre-

harvest surveys provide a mechanism for managing the risk of uncertainty as to the 

presence of biodiversity values that may be threatened or endangered, within areas 

planned for harvesting. This precautionary approach to the management of biodiversity 



 - 108 - 

 

is a measure that further adds to the existing precautionary regulatory requirements for 

protection of biodiversity across the landscape, managing the risk of causing 

irreversible damage (such as contributing to the extinction of a species) and ensuring 

the highest level of scientific certainty is afforded. The extent to which VicForests will 

conduct pre-harvest surveys as outlined above has been designed to reflect the 

requirement to implement proportionate adaptive measures to any residual threat. 

291 Later in the document, there is a section (5.6) on ñtargeted research and monitoringò. It 

describes the need for ongoing ñlandscape scale monitoring and researchò which focuses on 

the distribution of threatened species who occupy and use the forests in which VicForests 

conducts its forestry operations, their habitat requirements and the investigation of ñthe broader 

scale impacts of timber harvesting on the functional integrity of the landscapeò. This section 

then states: 

Targeted landscape scale monitoring is managed by VicForests Conservation Biologist 

and is often carried out in collaboration with other research institutes. 

292 During cross-examination, Mr Paul was asked about the Conservation Biologist role. He stated 

that the Conservation Biologist would be in the team he now manages, and would previously 

have been in Mr McBrideôs team, but that ñsome changes have been made to titlesò. When 

asked who VicForestsô Conservation Biologist was in June 2018, Mr Paul could not recall who 

occupied the role, but suggested it may have been Mr McBride or another staff member who 

had since resigned. Mr McBride, the Manager, Biodiversity Conservation and Research at 

VicForests, did give evidence. 

293 Like Mr Paul, Mr McBride holds a managerial position. Mention was made in Mr McBrideôs 

evidence of Dr Elizabeth Pryde (Biodiversity Research Scientist at VicForests) and Dr Maria 

Cardoso (Field Ecologist at the Orbost office of VicForests). During the cross-examination of 

Mr McBride, the applicant relied on some email correspondence from Dr Cardoso regarding 

VicForestsô draft ñGreater Glider Interim Management Responseò document. I return to some 

of the views VicForests employees have expressed about the conservation needs of the Greater 

Glider in the Central Highlands later in the reasons. 

294 The ñVicForestsô Precautionary Approach to Biodiversity Managementò document also 

endorses the need for VicForestsô decision-making about its forestry operations to be based on 

science: 

Research is a fundamental component of good forest management, as science-based 

decision making should be at the forefront when considering forest practices and the 

best way in which to manage forest values. 
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295 In summary, VicForestsô own policy document suggests a commitment to adherence to the 

precautionary principle, and a clear recognition of the need for conservation and protection of 

biodiversity values within native forests open to forestry operations, especially the need for 

conservation and protection of threatened species which occupy and use that forest. The theme 

of VicForestsô first line of defence in this proceeding on the s 38 issue ï namely that the 

precautionary principle is not engaged ï is somewhat at odds with the overwhelming theme of 

this document, which implies the precautionary principle is consistently applied by VicForests 

in all of its forestry operations, both in planning and ñon the groundò. However, as I have noted 

there are some parts of this document which suggest an approach to the precautionary principle 

narrower even than that advanced by VicForests in this proceeding. 

296 A later document is also relevant. This document was exhibited to one of Ms Jacobsô affidavits. 

It is called the ñPre-Harvest Biodiversity Survey Instructionò, and is dated 24 June 2016. The 

general approach is set out at section 4.1 of that document: 

Every coupe proposed or approved on the TRP is subject to a range of surveys aimed 

at identifying and addressing biodiversity conservation risks associated with timber 

harvesting. These surveys are collectively termed ópre-harvest surveysô. Pre-harvest 

surveys focussed on identifying significant biodiversity values, including threatened 

species, their habitat and threatened vegetation communities are termed óPre-harvest 

Biodiversity Surveysô. 

A risk-based approach is used for every coupe to determine what and when biodiversity 

values are to be surveyed for, what the most appropriate survey method(s) are, and 

what management options are to be considered. Whilst the value identification process 

has a high degree of focus at the operational scale, the risk evaluation decisions 

regarding biodiversity management will consider existing conservation 

representativeness of biodiversity values at much broader scales. 

297 Mr Paulôs evidence at [215] of his second affidavit, incorporating passages from his first 

affidavit, also addresses these additional surveys, by reference to another section of this 

document: 

I note at paragraph 16 of the Third Jacobs Affidavit a portion of that section has been 

extracted. However, the following section is not extracted, and the text occurs in the 

document between the table and the dot points on page 9 of the Third Jacobs Affidavit: 

ñ4.4.2. High Risk Coupes 

High-Risk coupes are selected on the basis of a coupe meeting a 

number of criteria designed to indicate increased likelihood of a 

particular threatened species or group of threatened species inhabiting 

the forests within or within close proximity to the proposed coupe area. 

VicForests currently use three sets of Criterion when considering 

óhigh-riskô coupes. These criterion are specific to the target species (or 

group of target species) and the region the coupe is located as Indicated 
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within Table 2. 

Coupes requiring a targeted species survey are generally selected after 

considering the information resulting from the desktop assessment or 

coupe transect stages of the Pre-Harvest Biodiversity Survey process. 

Information received from third-party threatened species detection 

reports may also be considered as part of the decision to undertake or 

not undertake a targeted species survey (See section 4.6 for more 

details on Third-party detection reports).ò (emphasis added). 

Therefore, whilst it is true that the document does not require surveys for Greater 

Gliders in the Central Highlands RFA area (because there is no management 

prescription for Greater Gliders in the Central Highlands as opposed to East 

Gippsland), where a coupe is identified as having higher overall risk through the 

desktop assessment and/or coupe transect stages, VicForests will undertake a targeted 

species survey and information received from third parties may inform the decision to 

undertake or not undertake a targeted species survey. 

(Original emphasis.) 

298 As Mr Paulôs evidence indicates, it was common ground that VicForests does not, as a matter 

of course, carry out pre-harvest surveys for the Greater Glider in the CH RFA region because 

(unlike in East Gippsland) there is no specific management prescription for the Greater Glider 

which must affect timber harvesting in a coupe where the Greater Glider is detected. 

299 However, Mr Paulôs evidence in his first affidavit, and quoted in his second affidavit, was 

(at [67] of his first affidavit): 

Therefore, whilst it is true that VicForests is not required to survey for Greater Gliders 

in the Central Highlands RFA area, in practice, Greater Gliders observed during the 

course of threatened species surveys or otherwise observed during the course of pre~ 

harvest surveys are recorded and reported, following which VicForests will give 

consideration to implementation of the Interim Greater Glider Conservation Strategy 

(Interim Strategy) within a particular coupe. The Interim Strategy is annexed to the 

Third Jacobs Affidavit as annexure ñDJ-33ò. 

(Original emphasis.) 

300 I deal with the Interim Greater Glider Strategy at [866] to [942] below. 

301 There are a number of specific prescriptions for the Leadbeaterôs Possum, which Mr Paul 

describes in his second affidavit, and therefore in some circumstances VicForests does 

undertake pre-harvest surveys for Leadbeaterôs Possum colonies. VicForests has a document 

entitled ñLeadbeaterôs Possum Pre-Harvest Survey Instructionò (dated September 2017) and 

also a survey instruction for the identification of Leadbeaterôs Possum Zone 1A and 1B habitat. 

The adequacy of surveys carried out pursuant to these instructions, and how their results are 

taken into account in VicForestsô forestry operations, are live issues on the s 18 aspects of the 

case in relation to the Leadbeaterôs Possum, and I return to them below. 
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302 After a coupe is harvested, a post-harvest map is produced. Mr Paul describes this in his second 

affidavit at [163]-[164]: 

One document that is usually kept on a Coupe File for a particular coupe is a post-

harvest map. Post-harvest maps are a standard template map produced by VicForests 

from Cengea. Post-harvest maps are produced to show the net harvest area of a coupe. 

Post-harvest maps are typically kept on the Coupe File for the particular coupe but can 

also be generated at any particular point in time. 

The key inputs are the shapefiles of the net harvest areas generated by relevant 

supervising foresters walking the harvested coupe boundary and taking GPS waypoints 

along the way. Those GPS waypoints are entered by the foresters into Cengea to 

generate the net harvested area shapes. 

303 Mr Paul then deposes to some errors in some of the post-harvest maps he had reviewed, and to 

the correct areas which were harvested in a number of the Logged Coupes.  

304 At this point two defined terms in VicForestsô 2016 Coupe Reconnaissance Instruction 

document (annexed to Mr Paulôs second affidavit) should also be set out. First, the definition 

of ñEstimated Harvestable Area/Nett area/Nettò: 

The approximate area expected to be harvested within the gross coupe area boundary. 

It is the gross coupe area minus any Code, FMP or other exclusion areas and all 

retained habitat areas. 

305 Second, the definition of ñGross coupe boundaryò: 

The area within which any individual coupes or road-line coupeôs harvesting and 

roading operations will be conducted. It is represented spatially by the óproposed coupe 

boundaryô that is mapped in CENGEA and approved on a TRP. 

VicForestsô habitat mapping 

306 Mr Paul gave evidence about VicForestsô mapping and information systems in his second 

affidavit. 

307 He deposed that VicForests undertakes its planning and analysis with digital mapping 

technology using Geographic Information Systems or ñGISò, and that it uses a variety of GIS 

software programs for the purpose of ñremote identificationò of particular features and 

characteristics of the forest estate. 

308 Mr Paul deposed that for Timber Release Plans and coupe planning purposes, VicForests uses 

a system called Cengea. His first affidavit (at [36]-[41]) explained the Cengea system, and it is 

not necessary to set out that explanation. Relevantly to the issues in this proceeding, it is 

through Cengea that VicForests staff can ñlayerò information sourced from GIS data to create 

maps and view spatial maps which it uses to plan and implement its forestry operations, and it 
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is in Cengea that information about flora and fauna detections is stored. Mr Paul deposed that 

some examples of typical ñlayersò that VicForests uses include streams, roads, terrain 

(contours), vegetation types, biodiversity values, cultural values, land tenure and aerial 

photographs.  

309 A material issue in the s 38 aspect of the applicantôs case was the unreliability of the mapping 

used by VicForests, in particular a layer called ñGreater Glider High Quality Habitat Class 1ò, 

which VicForests uses in its ñGlider Habitat Modelò to predict where high quality habitat which 

has been modelled as suitable for the Greater Glider may be present. Both Dr Smith and 

Dr Davey agreed the Class 1 Habitat modelling was not reliable. When Mr Paul was cross-

examined about this, his evidence was that it was not data that VicForests created but that it 

was data created by DELWP and utili sed by VicForests. That is consistent with what he 

deposes in his second affidavit, about some of the ñlayersò in Cengea being created by DELWP. 

However, the material issue is not whose fault it is that the habitat mapping is unreliable: the 

material issue is that it is unreliable. Mr Paul did not seek to say otherwise, accepting that it 

ñhad problemsò. I make findings about this matter at [420]-[454] below. 

Mr  Paulôs evidence about whether the Scheduled Coupes will be placed back into the 

harvesting schedule 

310 A feature of VicForestsô defence was based on Mr Paulôs evidence that the Scheduled Coupes 

have been taken out of the harvesting schedule because of this proceeding. His evidence in 

cross-examination was: 

Weôve halted all planning on the scheduled coupes due to this court case. 

311 He was then asked if it was VicForestsô desire to carry out forestry operations in those coupes, 

and his evidence was: 

It would be subject to us rerunning our planning on those, and we will replan them in 

light of FSC as well, given that we expect that to be in place by mid-July, we will rerun 

all our planning over those coupes with that new process and principles. 

312 He was then reminded that only five of the Scheduled Coupes were subject to the injunction 

granted on 10 May 2018 and the following exchange occurred: 

So thereôs no reason why anything about the proceedings stopped the development of 

further coupe plans, is there?---No theoretical reason, but we didnôt want to raise 

problems for ourselves to start planning and then have to stop again. 

Well, you could have raised problems or you might have found solutions. Did you 

think about that?---We felt it better to let the court case run its course. 



 - 113 - 

 

Or was it decided that you thought uncertainty was better suited to your case?---No, 

we just decided it was inappropriate to continue with the planning of the coupes while 

the court ran and rescheduled other coupes instead. 

It remains the case, isnôt it, that VicForests would wish to carry out forestry operations 

in those 42 scheduled coupes because theyôve been relisted on the 2019 TRP. They 

havenôt been removed, have they?---No, they havenôt. 

And that means that theyôre scheduled to be the subject of forestry operations between 

2019 and 2022?---Thatôs there, yes, but I guess, as I said, we are not planning to harvest 

any at this stage until after the case has run its course. 

313 What weight should be given to this evidence, and what its effect is, are critical issues on which 

the parties made opposing submissions. As I explain, neither VicForestsô voluntary decision 

not to harvest in coupes affected by this proceeding, nor Mr Paulôs other evidence about the 

contended ñuncertaintyò attaching to which coupes VicForests will harvest, are factors I have 

found persuasive against the applicantôs case. 

VicForestsô policy changes about its silvicultural methods  

314 In the fourth affidavit of Mr Paul, which was the cause of the adjournment of the trial, Mr Paul 

deposed to some changes in VicForests policies concerning timber harvesting. The reason for 

these changes, Mr Paul deposed, was that VicForests was seeking certification from the FSC, 

an international certification body which certifies forest management systems, and has 

developed an international standard for forest management. He deposed it has also developed 

a national forest management standard for Australia, and that VicForests is seeking to secure 

certification from the FSC. At [53] of his fourth affidavit, Mr Paul extracted a passage from 

the FSCôs website, to demonstrate (I infer) the function of FSC certification: 

When timber leaves an FSC - certified forest we ensure companies along the supply 

chain meet our best practice standards also, so that when a product bears the FSC logo, 

you can be sure itôs been made from responsible sources. In this way FSC certification 

helps forests remain thriving environments for generations to come, by helping you 

make ethical and responsible choices at your local supermarket, bookstore, furniture 

retailer, and beyond. 

315 At [57]-[58] of his fourth affidavit, Mr Paul deposes that FSC certification permits businesses 

selling wood-sourced products to attach a certification label to a product. He identifies one 

such label (which I infer is a label VicForests is aiming to be able to use) as the ñFSC Mix 

Labelò, which is not a full FSC certification. Rather it certifies the product is a mix of ña 

minimum of 70% FSC certified and/or recycled material, and at most 30% ócontrolled woodôò. 

It is the FSC definition of controlled wood which, in effect, Mr Paul deposes is causing 

VicForests difficulties in achieving FSC certification. That is because to be ñcontrolled woodò, 

wood must not be sourced from any of the following five sources: 
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(a) illegally harvested wood; 

(b) wood harvested in violation of traditional and civil rights; 

(c) wood harvested in forest in which high conservation values are threatened by 

management activities; 

(d) wood harvested in forests being converted from natural and semi-natural forest to 

plantations or non-forest use; and 

(e) wood from forests in which genetically modified trees are planted. 

316 It is apparent that VicForests has been attempting to secure FSC certification, and thus meet 

the Controlled Wood Standard, for some time. At [67] of his fourth affidavit, Mr Paul describes 

a 2014 ñgap auditò which was ñconducted to identify elements within VicForestsô forest 

management system that did not meet the Forest Management Standard and the Controlled 

Wood Standard that applied at that timeò. 

317 Mr Paul deposes at [71] of his fourth affidavit that, in relation to the term ñhigh conservation 

valuesò in criterion (c) of the list at [315] above (which I infer from Mr Paulôs evidence has 

been the stumbling block for VicForests, rather than the other criteria), there are six categories 

of high conservation values that are described as HCV 1 to HCV 6. They reflect the global 

nature of FSC objectives and certification: 

HCV 1: Forest areas containing globally, nationally and regionally significant 

concentrations of biodiversity values (e.g., endemism, endangered species, refugia). 

HCV 2: Forest areas containing regionally significant large landscape level forests, 

contained within, or containing the management unit, where viable populations of most 

if not all naturally occurring species exist in natural patterns of distribution and 

abundance. 

HCV 3: Forest areas that are in or contain rare, threatened or endangered ecosystems. 

HCV 4: Forest areas that provide basic services of nature in critical situations (e.g., 

watershed protection, erosion control). 

HCV 5: Forest areas fundamental to meeting basic needs of local communities (e.g., 

subsistence, health). 

HCV 6: Forest areas critical to local communitiesô traditional cultural identity (areas 

of cultural, ecological, economic or religious significance identified in cooperation 

with such local communities). 

318 In 2017 a document was prepared by VicForests in furtherance of its attempt to achieve FSC 

certification. That document was called ñVicForests Management for High Conservation 

Valuesò and was, I infer, directed at criterion (c) of the ñcontrolled woodò definition and the 

six categories of high conservation values. Mr Paul deposes that in this document, amongst 
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other matters, VicForests identified Leadbeaterôs Possum habitat and Greater Glider habitat as 

high conservation values falling within HCV 1. 

319 I note that at p 25 of that document, under a section entitled ñHCV1.2: Threatened speciesò, 

VicForests states that: 

Every coupe proposed or approved for possible harvesting is subject to a range of 

surveys aimed at identifying and addressing biodiversity conservation risks associated 

with roading, timber harvesting and forest regeneration. Surveys are focussed on 

identifying significant biodiversity values, including threatened species, their habitat, 

and threatened plant communities. 

320 And then towards the end of this section (after a discussion about desktop assessments and 

coupe transects as the two methods used by VicForests to determine the potential occurrence 

and existence of certain values in a proposed coupe, including threatened species, and the 

conduct of targeted species surveys in certain circumstances), the following statement appears: 

When a positive detection for a species occurs at a coupe, the appropriate regulatory 

prescriptions must be determined, recorded within the Forest Coupe Plan and fully 

implemented. Threatened species prescriptions are outlined in VicForests Procedures 

- Regulatory Handbook (VicForests 2016a), which incorporates regulatory 

requirements from The Code of Practice for Timber Production (2014), Action 

Statements linked to the Flora and Fauna Guarantee Act, DELWP Forest 

Management Plans and other relevant legislative instruments or Instructions. 

321 The reader might consider this statement suggests VicForests will invariably conduct surveys 

for threatened species, and will invariably protect habitats occupied and used by threatened 

species which are detected. That, as the evidence discloses, is not the case. 

322 Mr Paul deposes at [62] of his fourth affidavit that in 2017, VicForests engaged SCS Global 

(an FSC accredited auditing body) to ñconduct an audit of VicForestsô forest management 

system for its eastern operations against the Controlled Wood Standardò. Mr Paulôs evidence 

is that after the audit was completed in early December 2017, he was told that VicForests did 

not meet the requirements of the Controlled Wood Standard at that time. After an exchange of 

correspondence which need not be described, the auditor prepared a written report dated 21 

May 2018 entitled ñForest Management Controlled Wood Certification Evaluation Reportò. 

The Controlled Wood Report is in evidence. The key passages should be set out: 

Non-Conformity  (or Background/Justification in the case of Observations): 

If VFôs efforts to comply with FSCôs requirements regarding high conservation values 

are judged solely on the basis of their Management of High Conservation Values 

document, the likely conclusion would be that of conformity to Indicator 5.2 of 30-

010. But, on the basis of stakeholder consultations during the field audit, review of 

written materials submitted by stakeholders as well as interviews with VF field 



 - 116 - 

 

personnel, the audit team has concluded that there remains a considerable gap between 

design/intent and implementation of VFôs HCV strategy. Factors contributing to this 

conclusion include: 

· None of the stakeholders that the audit team interacted with prior to and during 

the field audit indicated that they had been contacted by VF in the context of 

the companyôs HCV strategy; this conflicts with the written commitment that 

VF has consulted with stakeholders as part of their HCV strategy; 

· Stakeholders who made contact with the audit team were strongly of the 

opinion that VFôs forestry operations-particularly clear felling of mature stands 

of ash followed by site preparation burn-are adversely impacting high 

conservation values such as old growth and habitat for protected species; 

· The HCV assessment relied primarily and sometimes exclusively on Modelled 

Old Growth whereas stakeholders submitted evidence and the audit team 

observed numerous locations where old growth values are present in areas that 

are not delineated as Modelled Old Growth 

· VicForests did not demonstrate to the audit team that the Old Growth models 

had been tested with field data or verified sufficiently by other means such that 

the Old Growth Model could be used as a surrogate for assessment on site; 

· Stakeholders were of the opinion, and provided evidence supporting their 

opinion, that the identification and delineation of plant communities is 

inadequate and that rainforest communities, in particular, are not adequately 

recognized in the field and in planning documents. Consequently, the data 

layers used in harvest coupe planning do not adequately reflect reality. 

Operations personnel in the two Regions forming the scope of the audit 

revealed essentially no awareness of the companyôs HCV strategy nor their 

roles in the strategy; 

· The audit teamôs own conclusion that the even-aged management prescriptions 

(clear fell and burning) employed by VF are in fact adversely impacting high 

conservation values such as old growth and habitat for species such as the 

Leadbeaterôs Possum and the Greater Glider; and 

· The encroachment of harvesting operations outside the delineated harvest 

boundaries coupled with circumstances where VF personnel have not 

accurately delineated areas near planned harvests that possess special values 

are creating instances where high conservation values are being adversely 

impacted (threatened).  

So, while the content of the HCV Strategy document, completed just a few weeks prior 

to the audit, suggests that VFïat least in designïis intending to hew a course that could 

well be in compliance with FSCôs HCV requirements, there is a substantial gap 

between stated intent and what has thus far been accomplished/implemented. More 

work and further modifications in key practices such as clear felling and burning as 

well as delineation of special values, including but not limited to old growth, is 

required for VF to be able to demonstrate conformance with this Indicator. 

Corrective Action Request (or Observation): 

VicForests must build upon the November 2017 Management of High Conservation 

Values document in order to demonstrate that: a) areas and resources that meet the FSC 

definition of High Conservation Values are being effectively and competently detected 

and delineated; and, b) the companyôs forest management operations are, in fact, 

avoiding adverse impacts (threats) to high conservation values present on its forest 
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estate. 

323 On the following page, this observation was made by the auditor: 

Observation: The audit team observed that there was very limited knowledge of and 

familiarity with the HCV term and HCV protocols among field staff (who were, in all 

other respects, found to be top quality staff and highly motivated people). Additional 

training with respect to the FSC concept of high conservation values would be 

beneficial. 

324 The similarity between this aspect of the Controlled Wood Report, and themes in the 

applicantôs case, can be observed. 

325 Not for the only time in these reasons, it is apposite to observe also that there is an inevitable 

tension in fully recognising and implementing strategies designed to protect and conserve 

matters such as ñhigh conservation valuesò or ï to use the EPBC Actôs language ï to protect 

and conserve matters of national environmental significance in Australiaôs forests, and the 

continued exploitation of mature native forest for commercial timber harvesting. The 

incompatibility is rarely expressly articulated, but in my opinion it is real, and it is this 

incompatibility which tends to give rise to disputes of the kind evident in a proceeding such as 

this. 

326 VicForests then made a decision, on Mr Paulôs evidence, to continue to pursue Controlled 

Wood Certification by 2020 and in doing so, to address the non-conformities identified in the 

Controlled Wood Report. His evidence was: 

The decision to pursue Controlled Wood Certification was not a new decision of the 

business. It was a confirmation of a pre-existing goal endorsed earlier by VicForestsô 

Board. This became known within VicForests as the ñFSC 2020 Projectò. 

327 In fact, and I find, the pursuit of Controlled Wood Certification has been a goal of VicForests 

since at least 2014, as I have identified above. The length of time VicForests has been pursuing 

this objective, and the lack of alteration in its timber harvesting methods, on the evidence before 

the Court, is a matter emphasised by the applicant and in my opinion correctly so.  

328 Mr Paul then describes the process undertaken within VicForests, through a Steering 

Committee, to work towards the objective of certification in 2020. That process commenced, 

on Mr Paulôs evidence, with a meeting of the Steering Committee in May 2018. This date is of 

some relevance, because it was approximately nine months before the trial in this matter was 

originally scheduled to proceed. It was also well before the release of the amended Timber 

Release Plan, which occurred in April 2019. Despite being well-advanced on this project 

towards more adaptive and responsive silvicultural systems, as the applicant correctly points 
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out, VicForests made no changes to the silvicultural method for the impugned coupes in the 

amended Timber Release Plan published in April 2019. That is a matter to which I give some 

weight in reaching my conclusions, later in these reasons, that VicForests has shown no real 

commitment towards changing its silvicultural practices ñon the groundò and in the realities of 

the conduct of its forestry operations. A real commitment would have been demonstrated by 

amendment of the Timber Release Plan to specify new silvicultural systems or ï at the very 

least ï to remove or reduce the nomination of clear-felling as a silvicultural method, given that 

by this stage VicForests knew there had been Greater Glider detections in all of the Scheduled 

Coupes in issue in this proceeding. 

329 Mr Paulôs fourth affidavit then describes the internal processes within VicForests which 

followed the initial meeting of the Steering Committee. It is fair to say the focus of his evidence 

is on how VicForests went about developing new documents. That, of course, was not the point 

made by the auditor: its point was about what happened on the ground, in the forest. However, 

it is consistent with other findings I make in this proceeding that what Mr Paul describes as 

VicForestsô reaction to the Controlled Wood Report, and its plan for the new FSC 2020 Project, 

had a focus on documentation. VicForests did not, for example, put as the first priority the need 

to educate its contractors about how to implement prescriptions, nor did it commence 

undertaking pre-harvest surveys in every coupe, nor did it design methods to monitor more 

closely how prescriptions were implemented during harvesting, or how detections of threatened 

species in coupes would be managed on the ground. 

330 Mr Paul describes the establishment within VicForests of a number of ñwork streamsò as part 

of the FSC 2020 Project. He deposes at [91] of his fourth affidavit: 

One of the work steams identified involved reviewing and assessing VicForestsô 

harvesting and regeneration practices (i.e. its silvicultural practices) (the Silvicultural 

Stream). One stream involved reviewing the 2017 HCV Document and its 

implementation (the HCV Stream). Another stream involved a review of VicForestsô 

stakeholder engagement process. A fourth workstream was developed to measure the 

potential impacts flowing from the other three streams. 

331 At [93] and [111]-[112], Mr Paul deposes: 

The Silvicultural Stream and the HCV Stream are interlinked, as the silvicultural 

system needs to be adaptive to meet requirements to protect high conservation values. 

By ñadaptiveò, I mean that the silvicultural system is flexible and responsive to 

conservation values (and in particular, high conservation values) as they are found on 

the ground. 

é 
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As a result of the adoption of these broad guidelines [the ñGuidelines for adaptive 

silvicultural systemsò], VicForests will have a clear system to implement adaptive 

silvicultural systems that are flexible and responsive to the presence of high 

conservation values. 

However, VicForests is already implementing the ideas developed in the guidelines, in 

the field. That is, foresters have a discretion to implement greater levels of tree 

retention where high conservation values are identified. 

332 Again, the evidence of detections, use of and presence in the impugned coupes of two 

threatened species in this proceeding might have been thought to provide VicForests with an 

opportunity to demonstrate, on the ground, its flexibility and responsiveness, and the adaptation 

of its silvicultural methods, but that was not the approach it took in this proceeding. 

333 Through the second half of 2018 and into early 2019, VicForests continued with its work as 

described by Mr Paul, with one ñoutputò for the ñSilvicultural Streamò said to be: 

to update VicForestsô documents and practices to provide for adaptive silvicultural 

systems that avoid adverse impacts on high conservation values. 

334 This resulted in the creation of a document entitled ñGuidelines for adaptive silvicultural 

systemsò. The most current draft of that document at the time of Mr Paulôs fourth affidavit was 

dated 11 February 2019, coincidentally the same date Mr Paul affirmed his affidavit.  

335 Mr Paul deposed (at [110]) that: 

The guidelines do not provide instruction to planning and operations staff regarding 

the decision process in order to implement each adaptive silvicultural system. That 

work is underway but is not in any final form as at the date of affirming this affidavit. 

336 It is unclear on the evidence what implementation has occurred with VicForestsô planning and 

operations staff, save that Mr Paul asserted in cross-examination that VicForests will be 

ñrunning lots of trainingò and training its staff ñin lineò with these policies. Save for the Castella 

Quarry example put forward by VicForests very much at the last moment, which I deal with in 

detail below, there was no evidence of such training, nor any evidence about how at a coupe 

level forestry operation practices had changed. 

337 Iterations of the February 2019 document continued to be produced. There was an 

8 March 2019 version, entitled ñVicForests Harvesting and Regeneration Systems 

Version 1.0ò, which was adduced in evidence. In its closing submissions, the applicant made 

comparisons between this version and the latest version adduced by VicForests at trial, which 

was ñVersion 1.1ò dated 31 May 2019, of which two versions were in evidence. I agree with 

the applicantôs submissions that the comparisons are telling against VicForestsô defence. I 
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return to this issue later in these reasons. In this section of my reasons, I shall call these two 

versions the ñMarch 2019 Harvesting and Regeneration Systems documentò and the ñMay 

2019 Harvesting and Regeneration Systems documentò. 

338 The following passages from the March 2019 Harvesting and Regeneration Systems document 

should be extracted: 

VicForests has reshaped its harvesting and regeneration systems within the context of 

its policy commitment to implementing adaptive silviculture. VicForestsô use of the 

term adaptive silviculture is based on the foundation concept of adaptive management 

and the application of this to the selection of appropriate silvicultural systems for 

public native forests in Victoria. 

Adaptive management has been defined as a process of management, planning and 

decision-making in the face of uncertainty, to acquire and use knowledge as this is 

created, learn from successes and mistakes, and modify practices to better achieve 

management goals. In their comprehensive review of the management of Victoriaôs 

publicly-owned native forests for wood production, Turner et al observed in 2010: 

Sustainable forest management must be underpinned by the principle of 

adaptive management. This involves planning (setting goals and identifying 

indicators), implementation, monitoring and evaluation (against indicators), 

and review leading to adapted plans or guidelines. Use of this model will 

ensure that the forests progressively become better managed. 

é 

Most recently, VicForests has committed to adapting and further developing its 

systems, in ways that are aligned with a shift towards increasing use of variable 

retention. This includes development of its óRegrowth Retention Harvestingô (RRH) 

system, which it has been applying to Ash regrowth stands since 2014. In East 

Gippsland, VicForests has over the past five years substantially increased the level of 

retention of hollow bearing trees and trees with other conservation values; and reduced 

the use of high intensity regeneration burns. 

Through these management systems, VicForests intends to continue adapting its 

silvicultural practices, and the application of these systems, to achieve a balance 

between forestry and biodiversity across the forest areas in which it operates. 

(Original emphasis; footnotes omitted.) 

339 Three objectives are identified on p 5 of the document: 

Strengthen HCV management systems: Review and strengthen planning and 

operational systems for identifying, retaining and protecting HCVs throughout its 

operations 

Increase variable retention levels in harvesting operations: Shift from the predominant 

use of clear-fall harvesting systems, to a more adaptive suite including more selective 

and dispersed harvesting systems that will support multi-cohort forest management 

Minimise the use and intensity of regeneration burns: Shift from the predominant use 

of high intensity regeneration burns in all forest types, to a more adaptive suite of 

regeneration treatments that further reduces risks of any damage to retained trees. 
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340 Immediately under these objectives, the document states: 

It should be noted these objectives do not preclude the use of clear-fall harvesting 

systems or a selective use of burning for regeneration. However, VicForests has 

committed to reducing the predominant use of these systems, with the aim of applying 

more adaptive regimes that place highest priority on maintaining HCVs. 

341 The first (and relevant) High Conservation Values Management Systems document is 

described in the following terms on p 7: 

Species diversity: Concentrations of biological diversity* including endemic species, 

and rare*, threatened* or endangered species, that are significant* at global, regional 

or national levels. [The asterisks indicate defined terms in the FSC national standard 

of Australia.] 

342 Again, as with earlier documents (including VicForestsô Interpretation of the Precautionary 

Principle document), the document then emphasises the importance of ñlandscape level 

processesò in conservation efforts: 

To a large extent, the identification, retention and protection of HCVs within State 

forests (in which VicForests operates) is addressed through broader landscape level 

planning processes that are managed by the State government. 

343 Despite this recurrent theme, the document then states at p 8: 

However, following the FSC Controlled Wood evaluation audit completed in 2017/18, 

VicForests has recognised the need for greater focus on protection measures at the 

coupe/site level. While landscape level protection measures are largely addressed 

through RFA and Forest Management Planning processes, coupe level requirements 

require additional attention through adaptive silviculture and selection of appropriate 

harvesting and regeneration systems. 

Specifically, VicForests has identified the need to focus on identifying hollow bearing 

trees, and habitat trees more broadly, and incorporating their protection in variable 

retention silviculture systems. 

344 In other words, VicForests did now recognise, at least by March 2019, that its own view of 

what was required to conserve and protect values such as threatened species had been identified 

as deficient in the way it was implemented on the ground, where the ñprotectionò was to be 

delivered. 

345 From p 10, the March 2019 Harvesting and Regeneration Systems document identifies five 

silvicultural systems which constitute its ñredefinedò suite of systems ñfor application across 

State forests in Victoriaò. 

346 Those five systems were: (1) Clear-felling and seed tree operations; (2) Variable retention 20%; 

(3) Variable retention 40%; (4) Variable retention 50% and (5) Single tree selection. Later in 

these reasons it will be necessary to discuss what is meant by each system, and what the expert 
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evidence said about their use ñon the groundò in forestry operations. For the moment, it suffices 

to note that system (2) is said in the document to be based on the regrowth retention harvesting 

method. Thus it appears the first two systems reflect, broadly, existing silvicultural systems, 

and the last three are newer variations. For each system, evaluation sites ï mostly actual coupes 

ï were identified. 

347 The following aspects of the May 2019 Harvesting and Regeneration Systems document should 

be highlighted. 

348 The document has more general background information at the start. The objectives set out 

at [339] are similar, however the wording ñmore adaptive suiteò in the second and third 

objectives has been replaced by the wording ña broader suiteò. Further, the title of the third 

objective now refers to ñcontrolled burns for regenerationò rather than ñregeneration burnsò. 

The qualification to the objectives to which I referred in [340] above has been removed, 

although a similar statement appears a little later in the document, under section 3.2.2. 

349 At p 9 of the document, having described in overview the ñredefinedò range of silvicultural 

methods, the document states: 

VicForests expects that by 2020, variable retention harvest systems will account for 

more than 75% (by area) of its annual program of harvesting operations across the 

State. The use of clear-felling and seed tree systems will be restricted to specific sites 

with relatively uniform stand features, and VicForests expects that it will account for 

no more than 25% of its annual program of harvesting operations. 

350 The document discusses adaptive management in more detail than in the March 2019 

Harvesting and Regeneration Systems document. A relevant example of the kinds of new 

strategies VicForests puts forward in the document is this statement (on p 11) about habitat tree 

retention: 

Focus on increasing tree retention levels within harvest areas, beyond Code obligations 

and HCV management requirements, to enhance habitat resources for the present and 

the longer term ï and in this context, VicForests will: 

a. recruit two or more emergent habitat trees for every existing habitat tree; and 

two or more additional trees with potential to become emergent habitat trees; 

b. enhance the protection of retained trees through aggregation in forest patches 

and connectivity with existing areas of reserved trees where possible; and 

c. reduce reliance on the use of high-intensity controlled burns for regeneration 

of the site, through further development of alternative systems for effective 

regeneration, including use of ócool burnsô as well as mechanical disturbance 

across sites or in specific areas. 
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351 In Annexure A to the May 2019 Harvesting and Regeneration Systems document, four (rather 

than five) silvicultural systems are specified: (1) Clear-felling and seed tree operations; 

(2) Variable retention system 1; (3) Variable retention system 2 (which appears to be based on 

system (3) in the March 2019 Harvesting and Regeneration Systems document); and 

(4) Selection harvest systems. No percentages are set out in terms of retained forest per coupe 

for the ñVariable retentionò systems in the May 2019 Harvesting and Regeneration Systems 

document in the section specifying ñprescriptionsò for Ash and Mixed Species forests, although 

numbers of habitat trees to be retained are specified on an indicative basis. System (4) states 

that it is based on the principles of ñgroupò and ñsingle treeò selection, rather than just the 

single tree selection harvesting system. 

352 The applicantôs submissions, and evidence, spent some considerable time on the May 2019 

Harvesting and Regeneration Systems document in particular. The contents of the document 

are a core aspect of VicForestsô defence in this proceeding, as I have outlined, in terms of its 

contentions about lack of certainty of harvesting methods for the Scheduled Coupes; the 

proposed move away from clear-fell and other more ñtraditionalò harvesting methods 

(therefore undermining what VicForests says are many of the assumptions in the applicantôs 

case and evidence); and the generally more flexible and less intensive silvicultural practices 

which VicForests contends the document foreshadows. 

353 This document, and VicForestsô quest for FSC certification which has triggered this new 

policy, were the subject of considerable cross-examination of Mr Paul. I refer to his oral 

evidence about VicForestsô new policy, its content and implementation, when I consider both 

the s 38 arguments, and the s 18 arguments. 

The Castella Quarry coupe as the only current example of ñvariable retention 

harvestingò 

354 The Castella Quarry coupe is located in a group of coupes to the west of the Nolans Gully 

coupe group, and north-west of the town of Toolangi. In his fourth affidavit at [4], 

Mr McKenzie refers to the Castella Quarry coupe being in the ñCastella areaò of coupes. The 

coupe was the subject of evidence by Mr McKenzie, concerning detections of Greater Glider 

in December 2018 in and around that coupe, his recording of those detections and his reporting 

of them to DELWP. Later in my reasons, I describe the detailed and probative evidence of 

Mr McKenzie, and that of other witnesses for the applicant who were engaged in detecting 

Greater Glider and Leadbeaterôs Possum in the impugned coupes. 



 - 124 - 

 

355 At a case management hearing on 16 April  2019, VicForests proposed that, on the view the 

Court was to undertake during the trial, Castella Quarry coupe should be added to the list of 

coupes to be visited. VicForests contended that Castella Quarry was a then-current example of 

VicForests employing various silvicultural methods within the one coupe. In correspondence 

to the Court on 24 April 2019 VicForests stated it no longer pressed for the inclusion of Castella 

Quarry in the itinerary for the view. However, on the third day of the trial the Court was 

informed that the parties were proposing to visit Castella Quarry on the view. Senior counsel 

for VicForests indicated that at Castella Quarry the Court would see an example of the use of 

the variable retention harvesting methods set out in VicForestsô Harvesting and Regeneration 

Systems document. Mr Paul gave some evidence about the Castella Quarry coupe, agreeing it 

was an experimental site with a high, and increased, level of engagement by VicForests staff 

and the contractor. Proportionally to other sites, the Court spent a considerable time in the 

Castella Quarry coupe on the view. 

356 One of the coupe plans for Castella Quarry (entitled ñHarvesting Retention Planò) illustrated, 

on VicForestsô argument, the difference with the use of the new, adaptive silvicultural methods. 

During the trial both parties appeared to proceed on the basis that the silvicultural methods 

identified in the coupe plan were referring to the silvicultural systems outlined in the March 

2019 Harvesting and Regeneration Systems document. 

357 The Castella Quarry Harvesting Retention Plan shows the gross area of the coupe to be 

56.79 ha, and the estimated nett area to be harvested to be 35.3 ha. It then shows the 

northernmost part of the coupe as to be harvested by ñSilv Iò ï that is, clear-felling and seed 

tree operations. Areas towards the centre and south of the coupe (the largest harvesting areas 

in the coupe) are to be harvested by ñSilv IIò: that is, by ñVariable retention 20%ò. Two small 

areas totalling 4.7 ha are to be harvested by ñSilv IIIò, meaning ñVariable retention 40%ò. 

Finally, there was an area of approximately 7 ha to be harvested by ñSilv Vò ï that is, ñSingle 

tree selectionò. Later in these reasons I make findings about what can and cannot be drawn 

from the harvesting of the Castella Quarry coupe: in summary, although the estimated nett 

harvested area is obviously reduced by the use of different silvicultural methods, what the Court 

saw ñon the groundò suggested that measures such as habitat tree retention were not being 

effectively implemented. Further, Dr Smith gave what I consider persuasive evidence, 

consistent with Mr Paulôs own evidence in cross-examination, that retained areas were not 

immune from subsequent harvesting and therefore did not provide any secure habitat. The 
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closing submissions of VicForests do not address Castella Coupe specifically at all, despite 

VicForests being the party who initially wished the Court to see it. 

THE 2019 REVIEW OF DELWPôS ROLE AS A FORESTRY REGULATOR  

358 Included in the material before the Court was a document titled ñIndependent Review of 

Timber Harvesting Regulationò dated 24 October 2018, being the report of an independent 

panel appointed in September 2018 to undertake a five-week review to (as described in the 

Foreword of the report): 

examine the effectiveness of DELWPôs prosecutions and regulatory functions and 

outline a pathway to strengthen these now and for the future. 

359 The review arose out of an unsuccessful prosecution by DELWP against VicForests for an 

alleged breach of the SFT Act in a coupe in East Gippsland. On p 23 of the report, the panel 

described the allegation as being that VicForests:  

undertook timber harvesting operations in March 2016 without those operations being 

ñauthorised operations.ò Although not stated in the charge, the allegation was that a 

VicForests contractor had harvested 0.23 hectares of required rainforest buffer in 

contravention of the Code of Practice for Timber Production 2014. 

360 The report records (at p 23) that VicForests actively defended the allegation, including by 

challenging the validity of the charge, and that it refused to give an enforceable undertaking as 

a way of disposing of the prosecution. The case was struck out by a magistrate on 30 August 

2018, on the basis that the charge laid did not meet the requirements of the Criminal Procedure 

Act 2009 (Vic). It was this outcome which led the Secretary of DELWP to commission the 

review. 

361 The panel consulted widely, if one looks at the appendices, and also looked at a number of case 

studies. Aside from the failed prosecution, another case study was the Brown Mountain case, 

and yet another was the absence of prescriptions for the Greater Glider despite its listing as a 

threatened species under the FFG Act. The panel did not appear to consider the EPBC Act 

listing. On the Greater Glider, the panel concluded: 

As a result, despite being listed as a threatened species since June 2017, the lack of 

prescriptions means that the Greater Glider has still not received any further 

protections in state forests. 

362 The panel made 14 recommendations, and stated as a general introduction to those 

recommendations: 

The Department of Environment, Land, Water and Planning (DELWP) is responsible 
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for a range of regulatory schemes including for timber harvesting. There is both a need 

and opportunity to refocus and re-energise its regulatory efforts by articulating a clear, 

holistic view of the departmentôs regulatory purpose and objectives. To achieve this, 

DELWP will need to lift its regulatory practice and build its capability by ensuring it 

has the right people, processes, technology and infrastructure. 

Our recommendations have been crafted to add value to the regulatory function in the 

current policy and legislative environment. The Panel believes that action is required 

now. We firmly believe that acting now will deliver better outcomes today and prepare 

DELWP to be a more effective regulator whatever the future requires. 

363 Some of the recommendations relevant to the issues in this proceeding included: 

8. Write and implement procedures including a prosecutions policy, guidance on 

the application of the precautionary principle, the use of contested tools in the 

regulatory framework and how to deal with the óhonest and reasonable 

mistakeô defence, a standard operating procedure for section 70 of the 

Sustainable Forests (Timber) Act (SFT Act) and a process for internal review 

of decisions. 

9. Make better use of the tools available across all the relevant Acts to ensure 

better outcomes in timber harvesting. 

10. Improve existing regulatory tools including through: 

a. Engaging with stakeholders to develop a common understanding of 

the Code of Practice for Timber Production 2014 (the Code). Where 

there is any disagreement on interpretation, DELWP should engage 

expert and/or legal advice to develop guidance. 

b. Reviewing sections 45 and 46 of the SFT Act considering the 

limitations imposed by the availability of the óhonest and reasonable 

mistakeô defence. 

c. Reviewing sections 70 and 71 of the SFT Act to make it a more 

effective administrative compliance tool. 

11. Develop new tools to allow for a more graduated and proportionate response 

to non-compliance. This may include official warnings, remedial notices and 

a broader range of sanctions including additional infringements. 

12. Create new powers and protections to assist Authorised Officers in conducting 

their duties, including a coercive power to obtain information and documents 

rather than having to rely on clause 20 of the Allocation Order. 

13 Facilitate the creation of a system of shared data between government 

agencies, environmental non-government organisations and VicForests to 

improve the environmental and community outcomes for forests and better 

direct regulatory efforts. 

364 The panel stated clearly it did not find any bias within DELWP either for or against the forestry 

industry, despite the views of industry bodies that it was biased towards environmental groups 

and the views of environmental groups that it was biased towards the forestry industry. It 

generally found a commendable level of dedication within DELWP to the performance of its 

regulatory functions. However, its capacity to be an effective regulator of the forestry industry 
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in Victorian native forests was what the panel found needed improvement, in a number of 

respects. 

365 DELWP accepted all of the panelôs recommendations. Its response to the review (dated March 

2019) was also in evidence. In response, DELWP proposed, relevantly to the issues in this 

proceeding: 

(a) to appoint a Chief Conservation Regulator, a senior executive with accountability and 

independent regulatory decision-making authority for all environmental regulation 

undertaken by the department;  

(b) to establish the Office of the Conservation Regulator, bringing together the parts of the 

department with regulatory responsibilities into a single division focused on best-

practice regulation;  

(c) to ñpublicly share more information about its regulatory role, responsibilities and 

purpose, and where appropriate é provide opportunities for the community to actively 

participate in achieving improved regulatory outcomesò; and 

(d) to publish a Compliance and Enforcement Policy, finalise an updated Prosecutions 

Policy, and to publish a Compliance Plan annually. 

366 In other words, the responses were to create new policies and procedures, new offices, and to 

engage in some structural reforms. There was no evidence before the Court whether any of 

those steps have in fact occurred. There was some cross-examination of Mr Paul about the 

implementation of the recommendations, in particular recommendation 13, and his evidence 

was that he was not aware of any work to progress that recommendation. There was no 

evidence, for example, that the Office of the Conservation Regulator was functioning, or what, 

if anything, it was doing in relation to VicForestsô forestry operations. 

367 The independent review and DELWPôs response are referred to in the applicantôs closing 

written submissions at [259] and [272]. There was no submission the review and DELWPôs 

response should play a central role in the resolution of the issues in the proceeding, and they 

have not been given great weight in the conclusions I have reached. The evidence otherwise 

suggests VicForests still gives DELWP no or little notice of its planned forestry operations, 

and while it may engage with DELWP at an ñon the groundò level if a particular issue arises 

(eg a third-party detection of a Greater Glider or Leadbeaterôs Possum in a coupe) VicForests 

does not always appear to act consistently with the substance of DELWPôs recommendations. 
















































































































































































































































































































































































































































































































































































































































